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Appeals 

 

U.S. National Bank Assn v. The Village at Lakeridge, LLC, 584 U. S. 

____, 138 S. Ct 960 (2018)  
 

Issue:   What is the standard of appellate review when the court of appeals is 

considering a "mixed question" of law and fact? 

Holding:   "In short, the standard of review for a mixed question all depends—

on whether answering it entails primarily legal or factual work."    

 

Erde v. Bodnar (In re Westwood Plaza North), 889 F.3d 975, (9th Cir. 

April, 2018)  
 

Issue:   Are sanctions for filing a frivolous appeal appropriate under the facts 

here?     

Holding:   Yes.  

 

Harkey v. Grobstein (In the Matter of Point Center Financial, Inc.), 

890 F.3d 1188, (9th Cir. May, 2018)  
 

Issue:   Did the district court properly dismiss the appeal here based on 

appellants' failure to object to the motion being appealed?     

Holding:   No.  Standing to appeal does not require that appellants object to the 

motion in the first place.   

 

Cobb v. City of Stockton (In re City of Stockton),  909 F.3d 1256, (9th 

Cir. Dec, 2018)  
 

Issue:   Is the appeal here equitably moot because the creditor did not seek a 

stay pending appeal?       

Holding:   Yes.   



© M. Jonathan Hayes Page 4 1/11/2019 

Wilkins v. Menchaca (In re Wilkins), 587 B.R. 97 (9th Cir. BAP  

June, 2018)  
 

Issue:   Are the time deadlines in Rule 8002 to file a notice of appeal and a 

motion for extension of the time jurisdictional?       

Holding:   Yes.                           

 

De Jong v. JLE-04 Parker, L.L.C. (In re De Jong), 588 B.R. 879 (9th 

Cir. BAP  Aug, 2018)  
 

Issue:   May a trial court change its ruling, after remand by the court of appeal, 

on an issue that was not considered by the court of appeal?       

Holding:   Yes, "the ‘mandate[ ] require[s] respect for what the higher court 

decided, not for what it did not decide.’”.                           

 

Moti Partners, LLC v. Desert Palace, Inc. (In re Caesars 

Entertainment Operating Company, Inc.), 588 B.R. 233 (9th Cir. 

BAP  Aug, 2018)  
 

Issue:   May the BAP review an order by the bankruptcy court remanding a 

removed action to state court?       

Holding:   No, at least where the basis for the remand is lack of subject matter 

jurisdiction.                             

 

Automatic Stay - Discharge Injunction 

Lorenzen v. Taggart (In re Taggart), 888 F.3d 438, (9th Cir. April, 

2018)  
 

Issue:   Where a creditor is accused of violating the discharge injunction, is a 

"good faith belief that the discharge injunction does not apply" sufficient to 

defeat contempt?   
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Holding:   Yes.  "[T]he creditor’s good faith belief that the discharge injunction 

does not apply to the creditor’s claim precludes a finding of contempt, even if 

the creditor’s belief is unreasonable." 

 

Hunsaker v. U.S.A. (In re Hunsaker),  902  F.3d 963, (9th Cir. 

August, 2018)  
 

Issue:   When the IRS violates the automatic stay, may the court award 

emotional distress damages or is that protected by sovereign immunity?       

Holding:   Yes.  Section 106 waives sovereign immunity for 362(k) violations 

but provides the court may not award punitive damages.  Emotional distress 

damages are not punitive damages.  

 

Easley v. Collection Service of America (In re Easley),  ---  F.3d ---, 

2018 WL 6693470 (9th Cir. Dec, 2018)  
 

Issue:   Where the debtor appeals a bankruptcy court ruling under § 362(k), is 

the debtor entitled to attorneys fees for the appeal?       

Holding:   Yes.  "§ 362(k) seeks to make debtors whole, as if the violation 

never happened."   

 

Bruce v. Fazilat (In re Bruce), 2018 WL 3424581,   8:15-ap-01028 

(Bkrtcy, C. D. Cal. July, 2018, J. Wallace)   
 

Issue:   Did the creditor here violate the automatic stay and/or the discharge 

injunction and if so, what are the appropriate damages?                       

Holding:   Yes as to violation of the automatic stay and violation of the 

discharge injunction.  Actual damages of $15,000 for violation of the stay but 

no damages as to violation of the discharge injunction.                
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Avoidance Actions 

Lewis v. Kaelin (In re Cresta Technology Corporation), 583 B.R. 224 

(9th Cir. BAP  April, 2018)  
 

Issue:   When the debtor writes a check for something that is intended to be a 

contemporaneous exchange, and the checks clears the debtor's bank account 

postpetition, is the transfer by the debtor an avoidable postpetition transfer?     

Holding:   Yes per section 549.  The transfer took place when the check was 

honored by the bank.                            

 

Chapter 11 

JPMCC 2007-C1 Grasslawn Lodgin, LLC v. Transwest Resort 

Properties Inc. (In the Matter of Transwest Resort Properties Inc.), 

881 F.3d 724, (9th Cir. January, 2018)  
 

Issue:   When the chapter 11 lender makes the 1111(b) election, can a plan 

provide that there will be no due-on-sale clause?  When the plan is a joint plan 

of five related entities, must there be a consenting class as to each of the 

entities, or is a single consenting class sufficient?    

Holding:   There is no requirement that there be a due-on-sale clause whether an 

1111(b) election is made or otherwise.  As to the consenting class, the plain 

language of the code provides that the plan need only a single consenting class.   

 

Pacific Western Bank v. Fagerdala USA - Lompoc, Inc. (In re 

Fagerdala USA - Lompoc, Inc.), 891 F.3d 848, (9th Cir. June, 2018)  
 

Issue:   When considering whether to designate a vote on a chapter 11 plan, 

must the court consider the motivation of the creditor for the vote?     

Holding:   Yes.  Designation of the vote should only happen when the creditor 

votes "to secure some untoward advantage over other creditors for some ulterior 

purpose." 
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Sino Clean Energy, Inc. v. Seiden (In re Sino Clean Energy, Inc.)  901  

F.3d 1139, (9th Cir. August, 2018)  
 

Issue:   Did the board of directors of the corporate debtor here have authority to 

file a chapter 11 petition even though the state court had appointed a receiver?     

Holding:   No.   

 

Um v. Spokane Rock I, LLC (In re Um),  904  F.3d 815, (9th Cir. 

August, 2018)  
 

Issue:   May an individual chapter 11 debtor receive a discharge even though he 

does not "engage in a business" post confirmation?       

Holding:   No, and getting a job does not constitute engaging in a business.  

Note there a three parts to section 1141(d)(3).  Engaging in a business is only 

one of them.       

 

Boruff v. Cook Inlet Energy LLC (In re Cook Inlet Energy LLC), 583 

B.R. 494 (9th Cir. BAP  April, 2018)  
 

Issue:   Did the court err in requiring a member of a chapter 11 debtor's senior 

management to establish the value of his postpetition services in order to 

receive an administrative claim?     

Holding:   No, and the amount set forth in the prepetition employment contract 

did not establish the value by itself.        

 

In re Altadena Lincoln Crossing LLC,  2018 WL 3244502, 2:17-bk-

14276-BB (Bkrtcy, C. D. Cal. July, 2018, J. Bluebond)   
 

Issue:   Is the 5% default interest here an unenforceable penalty under 

California law?                       

Holding:   Yes.   Here "it bears no reasonable relationship to the range of actual 

damages that the parties could have anticipated would flow from a breach at the 

time the contract was made."  
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Chapter 13 

Goudelock v. Sixty-01 Association of Apartment Owners (In re 

Goudelock)  895 F.3d 633, (9th Cir. July, 2018)  
 

Issue:   Are "condominium association ('CA') assessments that become due after 

a debtor has filed . . . Chapter 13 . . . discharged upon confirmation of the plan" 

where the debtor has "surrendered" the condo as part of the plan?     

Holding:   Yes.  It is a prepetition debt that is not excepted under section 

1328(a).   

 

The Bank of New York Mellon v. Lane (In re Lane), 589 B.R. 399 

(9th Cir. BAP  Sept, 2018)  
 

Issue:   When a debtor's objection to proof of claim is based on the creditor's 

standing to enforce the promissory note, does the disallowance of the claim 

result in the avoidance of the lien under 506(d)?       

Holding:   No, the debtor essentially acknowledged that some entity had 

standing and therefore a lien and that entity was not a party to the process.   "§ 

506(d) should apply only when a claim disallowance addresses the merits of the 

underlying debt."      

 

In re Gwendolyn Washington, 587 B.R. 356,   6:17-bk-15102-MH 

(Bkrtcy, C. D. Cal. July, 2018, J. Houle)   
 

Issue:   When the debtor strips off a wholly unsecured lien in a chapter 13, does 

the creditor have an unsecured claim even though the debt itself has been 

discharged in a prior chapter 7?                       

Holding:   Yes.     
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Collateral Estoppel 

Boyce v. Hamilton (In re Boyce), (unpublished) --- B.R. ---, 2018 WL 

6565685 (9th Cir. BAP  Dec, 2018)  
 

Issue:   Did the bankruptcy court properly grant summary judgment here based 

on a prepetition stipulated judgment?       

Holding:   Yes.                            

 

Discharge and Dischargeability 

Lamar, Archer & Cofrin, LLP v. Appling, 584 U. S. ____, 138 S. Ct 

1752 (2018)  
 

Issue:   Can a "statement respecting debtor's financial condition" in section 

523(a)(2)(A) be a statement about a single asset? 

Holding:   Yes.     

 

Hamilton v. Elite of Los Angeles, Inc. (In re Hamilton), 584 B.R. 310 

(9th Cir. BAP  April, 2018)  
 

Issue:   Did the bankruptcy court err when it found the state court judgment to 

be non-dischargeable based on willful and malicious conduct?  Did the court err 

when it limited the amount of prejudgment interest and determined that the 

federal interest rate applied to the bankruptcy court judgment?     

Holding:   As to part 1, No because the debtor acted willfully because he "knew 

with substantial certainty that his conduct would result in harm to Plaintiffs."  

As to part 2, Yes the bankruptcy court erred by limiting the amount of 

prejudgment interest.  It found that the state court judgment was not discharged 

and therefore the judgment continues to earn interest at the California rate.                                
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Ethics Issues - Malpractice 

CA Self-Insurers Security Fund v. Superior Court (Orange), --- Cal. 

Rptr. 3d ----, 2018 WL 561707 (Jan. 2018)  
 

Issue:   Is disqualification of plaintiff's firm here mandatory where an attorney 

who had represented defendants in a pending case joined plaintiffs' firm for a 

short period? 

Holding:   No, normally disqualification is required but possibly not on the facts 

here.      

 

Kudson v. Foster, 25 Cal.App.5th 1075 (Aug 8, 2018)  
 

Issue:   When a client sues her attorney for fraudulent concealment and 

intentional breach of fiduciary duties, must she establish that the concealment 

caused the injury, or only that the concealment was a substantial factor in the 

injury? 

Holding:   Only that the concealment was a substantial factor.  In other words, 

she does not have to show that she would have obtained a better result but for 

the concealment.   

      

 

Sheppard, Mullin, Richter & Hampton, LLP v. J–M Manufacturing 

Co., Inc., 6 Cal. 59 (Aug. 2018)  
 

Issue:   Where a law firm has an conflict when hired by a client and the conflict 

is not disclosed, does the firm have to right to fees based on quantum meruit? 

Holding:   Maybe.  The trial court must "whether principles of equity entitle the 

law firm to some measure of compensation."   
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Exemptions - 522(f) 

Phillips v. Gilman (In re Gilman), 887 F.3d 956, (9th Cir. April, 2018)  
 

Issue:   1.  Must a debtor actually own the home in order to qualify for the 

automatic homestead exemption?  2.  Must a debtor establish an intent to reside 

in his home in order to qualify for the automatic homestead exemption?   

Holding:   1.  No.  2.  Yes. 

Lee v. Field (In re Lee), 889 F.3d 639, (9th Cir. May, 2018)  
 

Issue:   Did the filing of a fraudulent conveyance complaint function also as an 

objection to exemption under the facts here?     

Holding:   Yes.  "The adversary complaint here gave [the debtor] more than 

adequate notice that the trustee objected to [the debtor's] claimed exemptions."    

 

Wilson v. Rigby (In re Wilson),  909 F.3d 306, (9th Cir. Nov, 2018)  
 

Issue:   Where a home increases in value during the administration of the estate, 

may the debtor amend her exemptions and claim as exempt under Washington 

law the increase in value?       

Holding:   No, under Washington law.  Note: The answer is yes under 

California law.     

 

In re Kenney,  1:10-bk-11635-GM (Bkrtcy, C. D. Cal. Nov, 2018)   
 

Issue:   Is a 522(f) appropriate to avoid a prepetition judgment lien when the 

debtor owned no real property on the petition date?                       

Holding:   No.  There is no lien to avoid.     
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FDCPA 

Obduskey v. Wells Fargo Bank, 879 F.3d 1216 (10th Cir. 2018)  
 

Issue:   Did the loan servicer and its attorney violate the FDCPA here, i.e., is 

proceeding with a non-judicial foreclosure sale and "action" to recover a debt? 

Holding:   No.          

 

Judicial Estoppel    

Cortez v. Second Chance Loans,  No. 2:18-cv-01896 WBS EFB 

(District Court, N. D. Cal. Nov, 2018)   
 

Issue:   Should the court dismiss a lawsuit by homeowners against their bank 

where they did not disclose the claims in their chapter 13 petition?                       

Holding:   No but only because no chapter 13 plan was confirmed.   

 

Other 

Daff v. Good (In re Swintek),  906 F.3d 1100, (9th Cir. Oct, 2018)  
 

Issue:   Does section 108(c) toll the expiration of an ORAP lien during the 

case?       

Holding:   Yes, its effectiveness is a continuation of the original action.   

 

Rigby v. Mastro (In re Mastro), 585 B.R. 587 (9th Cir. BAP  June, 

2018)  
 

Issue:   Did the court err in refusing to order the debtor to execute a "consent 

directive"?     

Holding:   Yes.  It is an appropriate "investigatory tool" of the chapter 7 trustee.   
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Welgan Standard LLC v. Maximum Legal (California), APC (In re 

Layfield & Barrett LLP) ---- B.R. ----, 2:17-ap-01503-NB  (Bkrtcy, C. 

D. Cal. June, 2018)  J. Bason    
 

Issue:   Should the adversary proceeding be dismissed pursuant to FRCP 

12(b)(6) based on prior statements made by the plaintiff (cross-complainant 

here)?                       

Holding:   No on the facts here, however "Courts may ... use judicially noticed 

facts and documents to establish that the complaint fails to state a viable claim 

for relief."               

                            

Property of the Estate 

Diamond v. Hogan Lovells US LLP (In re Howrey LLP), 883 F.3d 

1140, (9th Cir. Feb, 2018)  
 

Issue:   Does a "dissolved [law]firm have a property interest in the profits 

earned from ongoing client matters billed on an hourly basis," under District of 

Columbia law?   

Holding:   Maybe. 

 

Brace v. Speier (In re Brace),  908  F.3d 531, (9th Cir. Nov, 2018)  
 

Issue:   Does the general presumption under California law that property 

acquired during the marriage is community property trump California Evidence 

Code section 662 that property is presumed to be owned according to the 

"characterization" in the deed?       

Holding:   Unknown.  The 9th Circuit certified the issue to the California 

Supreme Court.         

 

Schnitzel, Inc. v. Sorenson (In re Sorenson), 586 B.R. 327 (9th Cir. 

BAP  June, 2018)  
 

Issue:   Is property in possession of a pawn shop on the petition date, property 
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of the estate?  Did it lose its character as property of the estate when it was not 

redeemed postpetition pursuant to § 541(b)(8)(C)?       

Holding:   Yes, at a minimum, the right to redeem is property of the estate.  It is 

no longer property of the estate if not redeemed postpetition where the 

pawnshop gives notice properly.  Here the pawnshop did not do that.                           

 

Sanctions 

Gomez v. Stadtmueller (In re Gomez), 592 B.R. 698 (9th Cir. BAP  

Nov, 2018)  
 

Issue:   Were sanctions awarded against the debtor and his counsel appropriate 

under the court's inherent power?       

Holding:   Yes, "the conduct appears, at best, reckless, and this recklessness 

appears coupled with frivolous arguments and actions and disregard of this 

Court’s scheduling requirements.”   Note, fees were awarded as well for filing a 

frivolous appeal.          

 

The William G. Joiner Trust v. Magness (In re Magness) ---- B.R. ----,  

2018 WL 3115768 , 8:17-ap-01076-MW  (Bkrtcy, C. D. Cal. June, 

2018, J. Wallace)   
 

Issue:   Should the defendants' Answer to complaint be stricken and default 

entered against them based on "repeated and material failure to comply with" 

FRCP 16?                       

Holding:   Yes.  A lesser "sanction would be insufficient and unjust in view of 

Defendants' bad faith and repeated and persistent willful noncompliance and 

their blatant disregard of the four prior warnings given by this Court."   
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Supreme Court Cases 

2018 
by M. Jonathan Hayes   2 cases 

 

Lamar, Archer & Cofrin, LLP v. Appling, 584 U. S. ____, 138 S. Ct 

1752 (2018)  
 

Issue:   Can a "statement respecting debtor's financial condition" in section 

523(a)(2)(A) be a statement about a single asset? 

Holding:   Yes.     

Justice Sotomayor for unanimous court.   

Creditor (the debtor's former attorneys) filed a non-dischargeability complaint 

against the debtor in this chapter 7 case alleging fraud under 523(a)(2)(A).  The 

creditor alleged the debtor lied to it about a tax refund he was expecting.  The 

debtor argued that even if the statement was false, it was discharged because it 

was not in writing.  Section 523(a)(2)(A) "excepts from discharge debts arising 

from 'false pretenses, a false representation, or actual fraud, other than a 

statement respecting the debtor’s . . . financial condition.'”  The debtor argued 

that the statement about the tax refund was a " statement respecting the debtor’s 

. . . financial condition" which is discharged under 523(a)(2)(A).  The debt may 

not be discharged under (a)(2)(B) but the statement respecting financial 

condition must be in writing.  Here it was not.  The bankruptcy judge ruled that 

"a statement regarding a single asset is not a 'statement respecting the debtor’s 

financial condition.'”  At trial, the bankruptcy court ruled that the debtor 

"knowingly made two false representations on which Lamar justifiably relied 

and that Lamar incurred damages as a result."  The debt was non-dischargeable 

§523(a)(2)(A).  The District Court affirmed. The Court of Appeals reversed 

holding that ‘statement[s] respecting the debtor’s . . . financial condition’ may 

include a statement about a single asset." 

The Supreme Court affirmed the Court of Appeals.  "The text of §523(a)(2) 

plainly heightens the bar to discharge when the fraud at issue was effectuated 

via a “statement respecting the debtor’s financial condition.”  "Because the 

Bankruptcy Code does not define the words 'statement,' 'financial condition,' or 

'respecting,' we look to their ordinary meanings."  "A 'statement' is 'the act or 

process of stating, reciting, or presenting orally or on paper; something stated as 

a report or narrative; a single declaration or remark.” Webster’s Third New 
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International Dictionary 2229 (1976) (Webster’s). "As to 'financial condition,' 

the parties agree that the term means one’s overall financial status."  "For our 

purposes, then, the key word in the statutory phrase is the preposition 

'respecting,' which joins together 'statement' and 'financial condition.'  As a 

matter of ordinary usage, 'respecting' means 'in view of: considering; with 

regard or relation to: regarding; concerning.'”  The Supreme Court said that if 

“statement respecting the debtor’s financial condition' means only a statement 

that captures the debtor’s overall financial status" the word “respecting” is read 

out of the statute. 

We also agree that a statement is “respecting” a debtor’s financial 

condition if it has a direct relation to or impact on the debtor’s overall 

financial status. A single asset has a direct relation to and impact on 

aggregate financial condition, so a statement about a single asset bears 

on a debtor’s overall financial condition and can help indicate whether 

a debtor is solvent or insolvent, able to repay a given debt or not. 

Naturally, then, a statement about a single asset can be a “statement 

respecting the debtor’s financial condition.”    

 

The creditor argued that this "construction gives §523(a)(2)(B) an implausibly 

broad reach, such that little would be covered by §523(a)(2)(A)’s general rule 

rendering nondischargeable debts arising from 'false pretenses, a false 

representation, or actual fraud.'”  The Supreme Court disagreed but only said 

that "§523(a)(2)(A)" "still retains significant function when the phrase 

'statement respecting the debtor’s financial condition' is interpreted to 

encompass a statement about a single asset." 

 

U.S. National Bank Assn v. The Village at Lakeridge, LLC, 584 U. S. 

____, 138 S. Ct 960 (2018)  
 

Issue:   What is the standard of appellate review when the court of appeals is 

considering a "mixed question" of law and fact? 

Holding:   "In short, the standard of review for a mixed question all depends—

on whether answering it entails primarily legal or factual work."        

Justice Kagan for unanimous court, Kennedy and Sotomayor wrote concurring 

opinions  

 

The chapter 11 creditor here filed a motion to designate a vote filed in favor of 

the debtor's plan.  The motion asserted that the party who held the claim was a 

non-statutory insider.  Note, the bankruptcy code contains a list of certain 
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persons who are insiders, i.e., statutory insiders.  Courts over the years have 

added to that list , i.e., non-statutory insiders.  The bankruptcy court denied the 

motion to designate the vote, making a finding that "the relevant transaction 

here . . . 'was conducted at arm’s length'” and therefore the party was not an 

insider.  The 9th Circuit affirmed. 2-1, saying "[t]hat finding . . . was entitled to 

clear-error review, and could not be reversed under that deferential standard."  

The Supreme Court accepted cert only on the issue of whether "clear error 

review" was proper rather than de novo review.   

 

The Supreme Court affirmed the 9th Circuit.  To determine whether a creditor 

is a non-statutory insider, the court must use a two-part test "asking whether the 

person’s relationship with the debtor was similar to those of listed insiders and 

whether the relevant prior transaction was at 'less than arm’s length.'”  The 

bankruptcy court used that test which the supreme court said was a "legal 

standard."  "Along with adopting a legal standard, a bankruptcy court 

evaluating insider status must make findings of what we have called 'basic' or 

'historical' fact— addressing questions of who did what, when or where, how or 

why."  "By well-settled rule, such factual findings are reviewable only for clear 

error—in other words, with a serious thumb on the scale for the bankruptcy 

court."  The bankruptcy court then must take the facts and apply them to the 

"legal standard" or rule.  This is a "mixed question."  "A mixed question asks 

whether 'the historical facts . . . satisfy the statutory standard, or to put it 

another way, whether the rule of law as applied to the established facts is or is 

not violated.'"  Thus, is the appellate standard of review of a mixed question, 

clear error or de novo? 

 

The Supreme Court answered the question by saying "[w]hen an 'issue falls 

somewhere between a pristine legal standard and a simple historical fact,' the 

standard of review often reflects which 'judicial actor is better positioned' to 

make the decision."    It added, "mixed questions are not all alike."  It stated: 

 

As U. S. Bank suggests, some require courts to expound on the law, 

particularly by amplifying or elaborating on a broad legal standard. 

When that is so— when applying the law involves developing auxiliary 

legal principles of use in other cases—appellate courts should typically 

review a decision de novo.  But as Lakeridge replies, other mixed 

questions immerse courts in case-specific factual issues—compelling 

them to marshal and weigh evidence, make credibility judgments, and 

otherwise address what we have (emphatically if a tad redundantly) 

called “multifarious, fleeting, special, narrow facts that utterly resist 

generalization.” And when that is so, appellate courts should usually 

review a decision with deference. 
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In short, the standard of review for a mixed question all depends—on 

whether answering it entails primarily legal or factual work.     

 

The Supreme Court said that the issue resolved by the bankruptcy court here 

was almost entirely factual, therefore reviewed by a clear error standard.  "And 

we can arrive at the same point from the opposite direction—by asking how 

much legal work applying the arm’s-length test requires.  Precious little, in our 

view—as shown by judicial opinions addressing that concept."  "The stock 

judicial method is merely to state the requirement of such a transaction and then 

to do the fact-intensive job of exploring whether, in a particular case, it 

occurred.  So appellate review of the arm’s-length issue—even if conducted de 

novo—will not much clarify legal principles or provide guidance to other courts 

resolving other disputes.  And that means the issue is not of the kind that 

appellate courts should take over." 

 

As to the concurring opinions, both seem to stress that the decision is limited to 

this case, i.e., clear error was appropriate in this case.  Justice Sotomayor 

questioned whether the rule of law was right, i.e., the "two-pronged" test for 

who is a non-statutory insider, but said that was not what was being resolved. 

 

 

 

CASES BEING ARGUED THIS TERM AT THE SUPREME COURT   

 

Obduskey v. Wells Fargo Bank, 879 F.3d 1216 (10th Cir. 2018)  
 

Issue:   Did the loan servicer and its attorney violate the FDCPA here, i.e., is 

proceeding with a non-judicial foreclosure sale and "action" to recover a debt? 

Holding:   No.          

 

Borrower sued WFB and its attorneys McCarthy & Holthus for violation of 

FDCPA.  WFB was apparently the loan servicing company on this loan.   

Borrower alleged that M&H sent him a letter which said they were going to 

proceed with a non-judicial foreclosure sale on the house (in Colorado).  

Borrower wrote back that he disputed the debt.  M&H ignored the letter.  WFB 

and M&H moved to dismiss the complaint saying that WFB "was not liable 

because it began servicing the loan prior to default."  They also argued that 

M&H "was not a 'debt collector' because 'foreclosure proceedings are not a 

collection of a debt.'”  The district court agreed and dismissed the complaint.   
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The 10th Circuit affirmed.  "The FDCPA excludes 'any person collecting or 

attempting to collect any debt . . . which was not in default at the time it was 

obtained by such person.'” 15 U.S.C. § 1692(a)(6)(F).  The definition of debt 

collector does not "cover . . . mortgage service companies and others who 

service outstanding debts for others, so long as the debts were not in default 

when taken for servicing.”  As to whether the FDCPA covers non-judicial 

foreclosure sales, the 10th Circuit agreed it does not at least where there is no 

right to a deficiency after the foreclosure sale.  "Section 1692i . . . covers only 

'action[s] to enforce an interest in real property.'  'Action' is generally 

understood to imply a 'judicial proceeding,' and a non-judicial proceeding 

plainly does not fall under this definition."  For one thing, "If the FDCPA 

applied to non-judicial foreclosure proceedings in Colorado, it would conflict 

with Colorado mortgage foreclosure law." 

 

Note:  Oral argument is set at the Supreme Court for January 7, 2019.   
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JPMCC 2007-C1 Grasslawn Lodgin, LLC v. Transwest Resort 

Properties Inc. (In the Matter of Transwest Resort Properties Inc.), 

881 F.3d 724, (9th Cir. January, 2018)  
 

Issue:   When the chapter 11 lender makes the 1111(b) election, can a plan 

provide that there will be no due-on-sale clause?  When the plan is a joint plan 

of five related entities, must there be a consenting class as to each of the 

entities, or is a single consenting class sufficient?    

Holding:   There is no requirement that there be a due-on-sale clause whether an 

1111(b0 election is made or otherwise.  As to the consenting class, the plain 

language of the code provides that the plan need only a single consenting class.                              

Appeal from district court, Arizona 

Judge Milan Smith, concurring opinion by Michelle Friedland 

The debtor, a holding company, and four related entities filed chapter 11 

petitions.  The debtor was the sole owner of two of the entities.  Those two 

entities were the sole owners of two additional entities.  Two of the entities 

owned large Westin hotels in Arizona.  The five entities were "jointly 

administered" but not substantively consolidated.  The five entities filed a joint 

chapter 11 plan.  Lender made the 1111(b) election.  The plan provided for a 

due-on-sale clause if the buildings were sold but the due-on-sale clause would 

not apply if the buildings were sold during years 5 through 15 of the plan.  

Lender objected to the plan saying that the lack of a due-on-sale clause for 

those years "diminished" its rights under 1111(b).  It also argued that it was the 

only class as to one of the debtors and therefore that debtor had no consenting 

class and the plan could not be confirmed.  The bankruptcy court confirmed the 

plan.  The district court affirmed.   

The 9th Circuit also affirmed.  As to the 1111(b) election, "Nothing in section 

1123 requires the inclusion of a due-on-sale clause in a plan, let alone following 

a section 1111(b)(2) election.  Instead, section 1123(b)(5) indicates that a plan 

may “modify the rights of holders of secured claims.”  In the plan here, Lender 

retained its lien.  The code "expressly allows a debtor to sell the collateral to 

another entity so long as the creditor retains the lien securing its claim" which 



© M. Jonathan Hayes Page 22 1/11/2019 

undermines Lender's argument.  As to the consenting class, again the 9th 

Circuit said the answer is in the plain language of the statute.   

"The plain language of the statute supports the 'per plan' approach. 

Section 1129(a)(10) requires that one impaired class 'under the plan' 

approve 'the plan.'  It makes no distinction concerning or reference to 

the creditors of different debtors under 'the plan,' nor does it distinguish 

between single-debtor and multi-debtor plans.  Under its plain 

language, once a single impaired class accepts a plan, section 

1129(a)(10) is satisfied as to the entire plan." 

In her concurrence, Judge Friedland is very sympathetic to the argument that 

the joint plan essentially substantively consolidated the estates.  But Lender did 

not oppose the plan on that basis and now it is too late.   

"To determine whether substantive consolidation is appropriate, a 

bankruptcy court evaluates '(i) whether creditors dealt with the entities 

as a single economic unit and did not rely on their separate identity in 

extending credit; or (ii) whether the affairs of the debtors are so 

entangled that consolidation will benefit all creditors.' FDIC v. Colonial 

Realty Co., 966 F.2d 57, 61 (2d Cir. 1992).  Assessing whether 

substantive consolidation was appropriate here would thus have 

required the bankruptcy court to consider whether consolidation was 

fair to Lender, among other creditors." 

  

Diamond v. Hogan Lovells US LLP (In re Howrey LLP), 883 F.3d 

1140, (9th Cir. Feb, 2018)  
 

Issue:   Does a "dissolved [law]firm have a property interest in the profits 

earned from ongoing client matters billed on an hourly basis," under District of 

Columbia law?   

Holding:   Maybe. 

Appeal from the district court.   

This is an Order Certifying Questions to the District of Columbia Court of 

Appeals.  The law firm Howrey LLP, organized under District of Columbia 

law, decided to dissolve in 2011.  The partners then amended the partnership 

agreement "to include a 'Jewell waiver' which would free any departing partner 

from any obligation to account for profits related to the winding up of 



© M. Jonathan Hayes Page 23 1/11/2019 

unfinished business."  This meant that partners that left the firm could take their 

existing cases and not have to account for the profits of those cases to the 

partnership.  A month later, creditors filed an involuntary petition.  The trustee 

sued several firms for "work done on client matters that had been started at 

Howrey, attempting to recover portions of payments made by former Howrey 

clients for work done on those ongoing matters." 

"[T]he Trustee argues that partners who dissociated pre-dissolution had 

a duty to account for profits earned on ongoing client matters, and that 

Howrey can recover those profits from the defendant firms under an 

unjust enrichment theory.  The Trustee argues that partners who left 

after the March 15, 2011 dissolution had a duty to account to Howrey 

for any profits earned on ongoing client matters, that the Jewel waiver 

constituted a fraudulent transfer of that interest from Howrey to the 

partners under 11 U.S.C. § 548, and that the Trustee can recover from 

the defendant firms as subsequent transferees under 11 U.S.C. § 550."     

The bankruptcy court ruled for the trustee.  The district court reversed.   

The 9th Circuit asked the District of Columbia advise it on the issue.  

Apparently the cases discussing the issue deal with contingency fee matters.  If 

a firm is half way through a contingency fee matter and the partner leaves and 

takes the case with him, does the firm he left have a right to some of the 

ultimate profit?  Yes.  Although the Jewell waiver says that the partners can 

agree when dissolving, that the old firm has no further interest in matters each 

takes with him. 

 But these are hourly cases.  The billing done before leaving is property of the 

firm that he left.  Does the firm he left own a property interest in the case he 

took with him?  That, at least here, depends on District of Columbia law.  It is 

an important issue because, "On the one hand, if a firm goes into bankruptcy all 

of its suppliers become creditors and will be impacted by the scope of a 

partner’s duty to account for profits."  On the other hand, "If, when a firm is 

failing, a lawyer cannot complete any pending client work for the benefit of his 

or her new firm, that will make it harder for lawyers to find a new home if their 

firm fails."  

  

Phillips v. Gilman (In re Gilman), 887 F.3d 956, (9th Cir. April, 2018)  
 

Issue:   1.  Must a debtor actually own the home in order to qualify for the 
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automatic homestead exemption?  2.  Must a debtor establish an intent to reside 

in his home in order to qualify for the automatic homestead exemption?   

Holding:   1.  No.  2.  Yes. 

Appeal from the district court.   

Judge Michael Hawkins 

The debtor here was in escrow to sell his home when he filed his chapter 7 

petition.  The escrow was later cancelled.  A creditor objected to the claimed 

homestead exemption because the debtor "only held the property in trust for the 

buyer" and therefore "lacked a sufficient ownership interest to support an 

exemption."  The creditor also argued that the debtor "could not 'intend' to 

reside in the property because he was in the process of selling it."  The 

bankruptcy court overruled the objections "concluding that escrow did not 

eliminate Gilman’s right to a homestead exemption."   The district court 

affirmed.   

The 9th Circuit reversed.  "California law rejects [creditor's] argument that title 

to the property is necessary to claim a homestead exemption."  In fact, 

"conveyance to a third party does not defeat a debtor’s right to an automatic 

exemption, 'because continuous residency, rather than continuous ownership,' 

controls the analysis." (citing Weil v. Elliott).  But, as to intent to live there, the 

9th Circuit said, “[P]hysical occupancy on the filing date without the requisite 

intent to live there, is not sufficient to establish residency.” (citing In re Diaz).   

The 9th Circuit remanded to the bankruptcy court to determine whether the 

debtor intended to live in the house on the petition date.  It concluded,  

"On remand, the parties are free to argue anew, and the bankruptcy 

court may consider, any additional issues related to the homestead 

exemption, such as whether under California law equitable estoppel 

could apply to preclude the exemption." 

 

Lorenzen v. Taggart (In re Taggart), 888 F.3d 438, (9th Cir. April, 

2018)  
 

Issue:   Where a creditor is accused of violating the discharge injunction, is a 

"good faith belief that the discharge injunction does not apply" sufficient to 

defeat contempt?   
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Holding:   Yes.  "[T]he creditor’s good faith belief that the discharge injunction 

does not apply to the creditor’s claim precludes a finding of contempt, even if 

the creditor’s belief is unreasonable." 

Appeal from BAP, Kirscher, Jury, Faris   

Judge Carlos Bea 

The chapter 7 debtor was involved in fairly complex litigation with fellow 

investors in a real estate development project.  Prior to trial in state court, the 

debtor filed chapter 7.  After his discharge was entered, the litigation continued.  

The state court agreed that the debtor was a "necessary party"  and "the parties 

agreed that no monetary judgment would be awarded against" the debtor.  The 

debtor "did not appear at or participate in the trial."  After judgment for the 

creditors, the creditors sought attorneys fees against the debtor arguing that he 

"returned to the fray."  The state court agreed and awarded fees against the 

debtor.  [Note: That ruling was later reversed by the state court of appeals.]  

The debtor then sought contempt against the creditors in bankruptcy court 

arguing that the creditors violated the discharge injunction.  The bankruptcy 

court ruled for the creditors agreeing that the debtor returned to the fray.  The 

district court reversed that ruling saying that the creditors' "actions were 

insufficient to constitute a 'return to the fray' and, as a result, the discharge 

injunction barred the attorneys’ fee claim."  The bankruptcy court on remand 

found the creditors in contempt.  They again appealed, this time to the BAP.  It 

reversed saying that "the [c]reditors had a good faith belief that the discharge 

injunction did not apply to their attorneys’ fee claim."  "[I]t concluded that they 

had not 'knowingly' violated the discharge injunction." 

The 9th Circuit affirmed.   

"We have adopted a two-part test for determining the propriety of a 

contempt sanction in the context of a discharge injunction: '[T]o justify 

sanctions, the movant must prove that the creditor (1) knew the 

discharge injunction was applicable and (2) intended the actions which 

violated the injunction.'” 

"To satisfy the first prong, knowledge of the applicability of the 

injunction must be proved as a matter of fact and may not be inferred 

simply because the creditor knew of the bankruptcy proceeding.  

Additionally, the creditor’s good faith belief that the discharge 

injunction does not apply to the creditor’s claim precludes a finding of 

contempt, even if the creditor’s belief is unreasonable." 
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"In this case, as the BAP found, the [c]reditors possessed a good faith 

belief that the discharge injunction did not apply to their claims based 

on their contention that [the debtor] had 'returned to the fray,' and [the 

debtor] does not contend otherwise." 

Note:  On January 4, 2019 the Supreme Court granted certiorari to heat this 

case.   

 

Erde v. Bodnar (In re Westwood Plaza North), 889 F.3d 975, (9th Cir. 

April, 2018)  
 

Issue:   Are sanctions for filing a frivolous appeal appropriate under the facts 

here?     

Holding:   Yes.  

Appeal from district court   

Per Curiam 

After the 9th Circuit "dismissed in part this appeal for lack of jurisdiction, and 

summarily affirmed in part the district court’s post-judgment orders," appellee 

filed a motion for sanctions under Rule 38 on the basis that the appeal was 

frivolous.  As there is no established deadline for filing a Rule 38 motion, the 

9th Circuit said "we find that a motion for sanctions pursuant to Rule 38 should 

be filed within the time limits for filing a request for attorney’s fees under Ninth 

Circuit Rule 39-1.6(a)."  That is "14 days after the expiration of the period 

within which a petition for rehearing may be filed, or within 14 days after the 

Court’s disposition of a timely petition for rehearing."  The motion here was 

timely. 

Agreeing then that the appeal was frivolous, the 9th Circuit said,  

"In the instant matter, appellant sought review of the district court’s 

post-judgment orders denying his various post-judgment motions, 

including motions for disqualification of the district judge, to void 

judgment, and for declaratory relief.  The appeal of the district court’s 

orders was wholly without merit, and sought review of multiple district 

court orders over which this court lacked jurisdiction.  Moreover, we 

note that the underlying district court action and burdensome post-

judgment motions are part of appellant’s ongoing efforts to alter or 
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amend a bankruptcy court order entered on October 2, 1984, dismissing 

a Chapter 11 bankruptcy proceeding." 

Lee v. Field (In re Lee), 889 F.3d 639, (9th Cir. May, 2018)  
 

Issue:   Did the filing of a fraudulent conveyance complaint function also as an 

objection to exemption under the facts here?     

Holding:   Yes.  "The adversary complaint here gave [the debtor] more than 

adequate notice that the trustee objected to [the debtor's] claimed exemptions."    

Appeal from district court   

Judge Sandra Ikuta 

Prepetition, the debtor transferred certain real property to himself and his 

spouse as tenants by the entirety.  He filed chapter 7 shortly thereafter claiming 

the property exempt based on the tenancy under Hawaii law.  The trustee filed a 

complaint asserting that the transfer was a fraudulent conveyance because it 

was done with actual intent to delay, hinder or defraud creditors.  The 

complaint did not object to the exemption,.  The bankruptcy court entered 

judgment unwinding the fraudulent transfer and the trustee moved for turnover.  

The debtor opposed turnover arguing that the property was claimed exempt and 

the trustee did not object to the exemption.  "The bankruptcy court granted the 

trustee’s turnover motion, concluding that the complaint filed in the adversary 

proceeding satisfied the requirements of Rule 4003."  The district court 

affirmed.   

The 9th circuit also affirmed.   

"The adversary complaint here gave [the debtor] more than adequate 

notice that the trustee objected to [the debtor's] claimed exemptions.  In 

this context, an adversary action and an objection under Rule 4003 are 

inextricably intertwined.  [The debtor]  could claim a state-law 

exemption in his interests in [the property] only because he had 

previously conveyed them to himself and his spouse as tenants by the 

entirety.  Because property held in a tenancy by the entirety was 

exempt from [the debtor's] creditors under Hawaii law, the trustee had 

no legal basis for objecting to the claimed exemptions unless he could 

avoid the transfer of that property interest." 

The adversary proceeding met the procedural requirements of FRBP 4003 

including that the complaint was filed within 30 days of the meeting of 
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creditors.   "As the bankruptcy court reasonably concluded, the factual 

allegations and the legal theories argued in the trustee’s adversary action were 

no different than they would have been if the words 'objection to exemption' 

had been included." 

 

Harkey v. Grobstein (In the Matter of Point Center Financial, Inc.), 

890 F.3d 1188, (9th Cir. May, 2018)  
 

Issue:   Did the district court properly dismiss the appeal here based on 

appellants' failure to object to the motion being appealed?     

Holding:   No.  Standing to appeal does not require that appellants object to the 

motion in the first place.      

Bankruptcy Judge Ted Albert 

Appeal from district court, Judge Dale Fischer   

Judge Kennelly 

The chapter 7 trustee here filed a motion seeking to assume an executory 

contract, that is, seeking to assume the operating agreement of a related LLC.  

Parties to the LLC did not object or attend the hearing on the motion.  

Immediately after the bankruptcy court orally ruled on the motion and before 

the order was entered, the parties filed a motion for reconsideration.  The 

bankruptcy court denied the reconsideration motion on the merits, not based on 

the lack of response to the original motion.  The bankruptcy court ruled that 

there was no sufficient showing that the oral ruling on the original motion was 

wrong.  The parties then appealed the ruling on the original motion.  The 

district court dismissed the appeal saying that appellants had no standing since 

they did not object to the original motion.    

The 9th circuit reversed.   

"We do not automatically toss a litigant out of court for noncompliance 

with a trial court rule without allowing the litigant to explain why the 

noncompliance should be excused, caused no harm, or had limited 

impact." 

"Bankruptcy standing concerns whether an individual or entity is 

'aggrieved,' not whether one makes that known to the bankruptcy court. 
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In other words, one need not have attended and made objections at the 

hearing to be directly and adversely affected by a bankruptcy court’s 

decision." 

"Failure to attend and object may result in waiver or forfeiture of the 

right to make certain arguments or object to certain claims, but it does 

not present a jurisdictional standing issue." 

The 9th Circuit said there was no waiver on the facts here because the 

bankruptcy court ruled on the merits of the motion for reconsideration before 

the order on the original motion was entered.  It did say however that there may 

be a forfeiture which could be considered on remand.  "Forfeiture is the failure 

to make the timely assertion of a right; waiver is the intentional relinquishment 

or abandonment of a known right." 

 

Pacific Western Bank v. Fagerdala USA - Lompoc, Inc. (In re 

Fagerdala USA - Lompoc, Inc.), 891 F.3d 848, (9th Cir. June, 2018)  
 

Issue:   When considering whether to designate a vote on a chapter 11 plan, 

must the court consider the motivation of the creditor for the vote?     

Holding:   Yes.  Designation of the vote should only happen when the creditor 

votes "to secure some untoward advantage over other creditors for some ulterior 

purpose." 

Appeal from district court, District of Oregon, Judge Mosman   

Judge N.R. Smith 

The chapter 11 debtor here owned real property secured by the bank.  The plan 

proposed to bifurcate the secured debt, reduce the interest and change other 

terms of the loan.  The unsecured portion was placed in the unsecured class.  

The bank did not want the plan to be successful.  The bank purchased enough 

unsecured claims to prevent the unsecured class from voting "for" the plan thus 

preventing the debtor from getting a consenting class.  Note, the plan proposed 

to pay unsecured creditors including the unsecured portion of the secured debt 

in full.  The unsecured creditors would get nothing in a liquidation.  The debtor 

moved to designate the votes arguing that the bank "had not purchased the 

claims in good faith."  The bank admitted that it bought the claims for the 

purposing of blocking confirmation and that it bought only enough claims to be 

able to do that.  The bankruptcy court granted the motion saying, "a creditor’s 
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conduct in further of its own interest should not result in an unfair disadvantage 

to other creditors."  The key fact to the court was that the bank bought only 

some of the unsecured claims, not all.  The court later confirmed the plan.  The 

district court affirmed the designation order.   

The 9th Circuit reversed.  "Generally, § 1126(e) 'appl[ies] to those who were 

not attempting to protect their own proper interests, but who were, instead, 

attempting to obtain some benefit to which they were not entitled.'  An entity 

acts in bad faith when it 'seeks to secure some untoward advantage over other 

creditors for some ulterior purpose.'”  “[T]he mere fact that a creditor has 

purchased additional claims for the purpose of protecting his own existing 

claim does not demonstrate bad faith or an ulterior motive.” Section 1126(e) 

allows the court to designate or ignore votes if "rejection of such plan [by the 

creditor] was not in good faith, or was not solicited or procured in good faith . . 

. .”  Bad faith requires an "ulterior motive" beyond  "the purpose of protecting 

his own existing claim." 

 

Goudelock v. Sixty-01 Association of Apartment Owners (In re 

Goudelock)  895 F.3d 633, (9th Cir. July, 2018)  
 

Issue:   Are "condominium association ('CA') assessments that become due after 

a debtor has filed . . . Chapter 13 . . . discharged upon confirmation of the plan" 

where the debtor has "surrendered" the condo as part of the plan?     

Holding:   Yes.  It is a prepetition debt that is not excepted under section 

1328(a).    

Appeal from district court, Western District of Washington, Judge Pechman   

Judge Robreno 

The chapter 13 debtor here moved out of her condo prepetition.  The chapter 13 

plan "surrendered" the condo.  The bank however did not foreclose for four 

years and the property sat empty during that time.  Shortly thereafter the 

association filed a complaint in bankruptcy court asking the court to declare that 

the debt was not discharged.  "The bankruptcy court granted summary judgment 

in Sixty-01’s favor, concluding that the post-petition CA assessments 'were not 

dischargeable because they arose at the time of their assessment and were an 

incidence of legal ownership of the burdened property.'”  The district court 

affirmed.   
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The 9th Circuit reversed.  The debtor's "in personam obligation to pay CA 

assessments arose prepetition when she purchased the condominium unit. 

Before becoming due each month, the assessments, which are part of the pre-

petition debt, are unmatured and are also contingent upon continued ownership 

of the property.  Unmatured contingent debts are, however, dischargeable under 

Section 1328(a)."  "Subsections 1328(a)(1)–(4) enumerate the only exceptions 

to the broad discharge of debts under Section 1328(a)."  "Notably absent from 

the list of discharge exceptions in Section 1328(a) is a reference to Section 

523(a)(16), the only provision which excepts post-petition association 

assessments from discharge."  

 

Sino Clean Energy, Inc. v. Seiden (In re Sino Clean Energy, Inc.)  901  

F.3d 1139, (9th Cir. August, 2018)  
 

Issue:   Did the board of directors of the corporate debtor here have authority to 

file a chapter 11 petition even though the state court had appointed a receiver?     

Holding:   No.   

Appeal from district court, District of Nevada, Judge Dorsey 

Bankruptcy Judge Bruce Beesley   

Judge Lemelle 

As part of prepetition litigation between shareholders and the board of directors, 

"the state court appointed a receiver and granted him many powers, including 

the power to reconstitute SCEI’s board of directors."  The old board of directors 

thereafter filed a chapter 11 petition for the corporation.  The bankruptcy court 

dismissed the case.  The district court affirmed. 

The 9th Circuit also affirmed.  "Applying Nevada law to the facts in the record, 

the individuals who filed the bankruptcy petition were not members of the 

board of directors of SCEI at the time they filed the petition, and they were not 

authorized to file a bankruptcy petition on behalf of SCEI."   
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Hunsaker v. U.S.A. (In re Hunsaker),  902  F.3d 963, (9th Cir. 

August, 2018)  
 

Issue:   When the IRS violates the automatic stay, may the court award 

emotional distress damages or is that protected by sovereign immunity?       

Holding:   Yes.  Section 106 waives sovereign immunity for 362(k) violations 

but provides the court may not award punitive damages.  Emotional distress 

damages are not punitive damages.     

Appeal from district court, District of Oregon, Judge McShane 

Judge Bashant 

After the debtors filed chapter 13, the IRS sent four more letters threatening bad 

things.  The IRS conceded that the actions violated the stay.  The bankruptcy 

court awarded $4,000 for emotional distress.  The IRS argued that sovereign 

immunity "bars this relief."    The district court reversed agreeing with the IRS.   

The 9th Circuit reversed the district court.  "Because Section 106(a)’s waiver of 

sovereign immunity applies to Section 362(k), this appeal turns on whether the 

bankruptcy court’s award falls within the scope of the waiver. That is, we must 

resolve whether an award of emotional distress damages is an 'order or 

judgment awarding a money recovery, but not including an award of punitive 

damages.'”   "Emotional distress damages are a form of monetary relief—

compensatory damages—but they are not punitive."  "These damages 

compensate for an actual injury: distress. 'Distress is a personal injury familiar 

to the law' that 'include[s] mental suffering or emotional anguish.'”  The IRS 

also argued that "recovery of money" means money "unlawfully in the 

government’s possession.  We reject this interpretation because it is not 

plausible in light of the statute’s text." 

 

Um v. Spokane Rock I, LLC (In re Um),  904  F.3d 815, (9th Cir. 

August, 2018)  
 

Issue:   May an individual chapter 11 debtor receive a discharge even though he 

does not "engage in a business" post confirmation?       

Holding:   No, and getting a job does not constitute engaging in a business.  

Note there a three parts to section 1141(d)(3).  Engaging in a business is only 

one of them.       
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Appeal from district court, Western District of Washington, Judge Settle 

Judge Hurwitz 

These are two individual chapter 11 debtors.  Apparently a trustee was 

appointed in the consolidated cases.  The trustee filed a "liquidation plan" 

proposing to sell all of the debtors' non-exempt assets.  Creditor Spokane Rock 

had a prepetition judgment for fraud but failed to file a non-dischargeability 

complaint on time.  It therefore objected to the debtors' discharge under section 

1141(d)(3) saying that the debtors did not engage is business after confirmation 

of the plan.  The bankruptcy court agreed and the district court affirmed.   

The 9th Circuit also affirmed.  Section 1141(d)(3) states: 

(A) the plan provides for the liquidation of all or substantially all of the 

property of the estate; 

(B) the debtor does not engage in business after consummation of the 

plan; and [my emphasis]  

(C) the debtor would be denied a discharge under section 727(a) . . . if 

the case were a case under chapter 7 . . . .   

The debtors conceded that the Spokane debt would not be discharged in a 

chapter 7.  They argued that the plan did not provide for liquidation of their 

properties and that they engaged in business after confirmation.  The court said 

the plan was called "a liquidation plan" and provided for a sale (by a liquidating 

agent) of everything except their exempt property.  As to whether they 

"engag[ed] in business," they argued that they both had jobs and that is enough.  

The 9th Cir disagreed.  It discussed cases that dealt with corporate liquidations.  

It said that applying that section "to an individual debtor is a less clear-cut 

inquiry, because the individual debtor continues in existence after 

consummation of the plan."  "The Debtors in this case fail to satisfy the second 

prong of the statute because they did not engage in any business during the 

relevant period.  They were simply employees in businesses owned or operated 

by others—and [one of the debtors] a part time employee at that."  It gave an 

example that if a debtor worked for a grocer, he is not in the business of a 

grocer.   

Note:  The opinion starts with a misstatement of the code section.  The court 

says "under 11 U.S.C. § 1141(d)(3), a debt is not discharged if."  But 1141(d) 

says the debtor does not get a discharge IF.  1141(d)(2) says that a debt not 

discharged under 523 is not discharged under 1141.  (d)(3) deals with the 
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discharge.  Which is why part 3 of 1141(d) says the debtor does not get a 

discharge if 727 applies, not if 523 applies.  There is no discussion in this case 

to suggest that the debtors here would have been denied a discharge under 727 

in the case.   The debtor blew it conceding that part 3 was satisfied because the 

state court judgment was for fraud.   

 

Daff v. Good (In re Swintek),  906 F.3d 1100, (9th Cir. Oct, 2018)  
 

Issue:   Does section 108(c) toll the expiration of an ORAP lien during the 

case?       

Holding:   Yes, its effectiveness is a continuation of the original action.       

Appeal from BAP, Kirscher, Kurtz, Taylor 

Bankruptcy Judge Ted Albert 

Judge Bybee, dissent Judge Wardlaw 

The judgment creditor in this chapter 7 asserted that she had an ORAP lien on 

all assets of the estate.  The trustee argued that the lien expired after one year 

(i.e., during the chapter 7 case) when it wasn't extended.  The creditor asserted 

that section 108(c) tolled the one year.  The bankruptcy court agreed with the 

trustee.  The BAP reversed.   

The 9th Circuit affirmed the BAP and sent the case back to the bankruptcy 

court.   

This appeal presents the question of whether an ORAP lien falls within 

the scope of the code’s tolling provision, which applies to “a period for 

commencing or continuing a civil action . . . on a claim against the 

debtor” that arose before the bankruptcy petition. 11 U.S.C. § 108(c). 

We hold that the period in which a creditor may execute on a lien 

constitutes the continuation of the original action that resulted in the 

judgment and is thus tolled during the automatic stay. 

The trustee argued that enforcement of a judgment is different than continuation 

of an action, especially because 362(a) separately discusses continuation of an 

action in (a)(1) and enforcement of a judgment in (a)(2).  But the 9th Circuit 

said that the parts of 362 overlap each other anyway and the ORAP lien is a 



© M. Jonathan Hayes Page 35 1/11/2019 

supplemental proceeding which is part of the original action and therefore a 

continuation of the original action. 

In her dissent, Judge Wardlaw argued "[the creditor's] secret ORAP lien on 

personal property, requiring [the debtor] to appear for a judgment-debtor 

examination, is simply a different animal.  An ORAP lien is merely a tool to 

enforcing a judgment, which by definition has ended the civil action."   

 

Brace v. Speier (In re Brace),  908  F.3d 531, (9th Cir. Nov, 2018)  
 

Issue:   Does the general presumption under California law that property 

acquired during the marriage is community property trump California Evidence 

Code section 662 that property is presumed to be owned according to the 

"characterization" in the deed?       

Holding:   Unknown.  The 9th Circuit certified the issue to the California 

Supreme Court.         

Appeal from BAP  

Bankruptcy Judge Scott Yun 

Judges Callahan, Nguyen, Ezra 

The debtor was married but filed chapter 7 by himself.  He and his wife owned 

two properties as joint tenants.  The trustee asserted that the properties were 

community property and thus property of the estate.  The bankruptcy court 

agreed saying that "under sections 760 and 2581 of the California Family Code, 

the characterization of property in the deed is irrelevant."  The BAP affirmed 

saying the debtor "had failed to overcome the presumption that the Properties 

were community property."   

The 9th Circuit did not rule on the BAP decision.  Instead it certified the 

question to the California Supreme Court.  "Under California law, if the 

property at issue is held in joint tenancy, only the debtor’s one-half joint interest 

becomes part of the bankruptcy estate."  "Under California law, there is a 

general presumption that, absent a statute to the contrary, all property acquired 

during marriage is community property. See Valli, 324 P.3d at 281–82 (Chin, J., 

concurring); see also Cal. Fam. Code §§ 65, 760; Cal. Civ. Code § 687."  But 

does the general presumption yield to section 662 of the California Evidence 

Code which provides that “[t]he owner of the legal title to property is presumed 
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to be the owner of the full beneficial title.  This presumption may be rebutted 

only by clear and convincing proof.”   

The California Supreme Court ruled in Valli that the general presumption did 

indeed trump the section 662 presumption.  But the concurring opinions in Valli 

suggested that that rule may apply only “to an action between the spouses to 

characterize property acquired during the marriage [and] do not necessarily 

apply to a dispute between a spouse and a third party.”  That is what the 9th 

Circuit asked the California Supreme Court to clarify. 

 

Wilson v. Rigby (In re Wilson),  909 F.3d 306, (9th Cir. Nov, 2018)  
 

Issue:   Where a home increases in value during the administration of the estate, 

may the debtor amend her exemptions and claim as exempt under Washington 

law the increase in value?       

Holding:   No, under Washington law.  Note: The answer is yes under 

California law.           

Appeal from District Court, Western District of Washington 

Judges Bybee, NR Smith, Huck 

N.R. Smith 

The debtor filed chapter 7 in Washington and claimed the $3,560 equity in her 

home exempt using the federal wildcard exemption.  During the case the value 

of the home increased so the debtor amended her schedule C "claiming '100% 

of fair market value, up to any applicable statutory limit."  The amendment 

claimed the exemption under Washington law.  The trustee objected and the 

bankruptcy court ruled "that an amendment to update the value of an exemption 

in light of post-petition changes in value was not permitted."  The district court 

affirmed.   

The 9th Circuit also affirmed.  "A debtor’s exemptions have long been fixed at 

'the date of the filing of the [bankruptcy] petition.'”  "This rule determines not 

only what exemptions a debtor may claim, it also fixes the value that a debtor is 

entitled to claim in her exemptions."  "[W]hat is frozen as of the date of filing 

the petition is the value of the debtor’s exemption, not the fair market value of 

the property claimed as exempt.”  This case however turns on Washington law 

which is different than California law on exemptions.  Under Washington law, 
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"the homestead exemption amount shall not exceed the lesser of (1) the total net 

value of the [homestead] . . . or (2) the sum of one hundred twenty-five 

thousand dollars . . . .”  Under California law (according to the 9th Cir), "the 

homestead amount claimed at filing may exceed home equity on that petition 

date."   

Note:  the court commented that "The record is undisputed that the actual equity 

in her home on the petition date was $3,560." 

In a very lengthy dissent, Judge Huck argued that "binding and on-point Ninth 

Circuit precedent mandates that when a homestead appreciates in value 

postpetition, a debtor is entitled to amend her homestead exemption claim to 

include a portion of that appreciation in order to exempt from the bankruptcy 

estate the maximum amount permitted by state or federal law applicable on the 

debtor’s filing date. That precedent controls here and requires reversal." 

 

Cobb v. City of Stockton (In re City of Stockton),  909 F.3d 1256, (9th 

Cir. Dec, 2018)  
 

Issue:   Is the appeal here equitably moot because the creditor did not seek a 

stay pending appeal?       

Holding:   Yes.             

Appeal direct from the bankruptcy court, Eastern District of California, Judge 

Christopher Klein 

Judges Thomas, Gould, Friedland 

Thomas 

The City of Stockton filed chapter 9 in 2012 and had its plan of reorganization 

confirmed in 2015.  Creditor Cobb, with an unsecured claim of some $4 

million, objected to confirmation.  Cobb's claim arose out of a condemnation 

proceeding against his land several years earlier.  He argued that "his 'claims in 

inverse condemnation are protected by the Fifth and Fourteenth Amendments to 

the United States Constitution and cannot be impaired by the Plan.' He did not 

contest the listing of his claim as unsecured."  The bankruptcy court overruled 

the objection and confirmed the plan.  Cobb appealed the confirmation of the 

plan but did not seek a stay pending appeal. 
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The 9th Circuit dismissed the appeal as equitably moot.  “An appeal is 

equitably moot if the case presents transactions that are so complex or difficult 

to unwind that debtors, creditors, and third parties are entitled to rely on the 

final bankruptcy court order.”  The 9th Circuit said "this is not a close call."  

"The reorganization train has left the station.  Cobb did not pursue any 

bankruptcy stay remedies, much less pursue them with the requisite diligence. 

The plan has long been substantially consummated.  He offers too little, too 

late. None of the factors that we consider in deciding whether to apply the 

doctrine of equitable mootness favor Cobb." 

In her dissent, Judge Friedland argued that Cobb was seeking not to unravel the 

plan but to have a finding that his debt was not discharged.  Therefore equitable 

mootness does not apply.   "Cobb has been abundantly clear before our court 

that he seeks only to except his claim from discharge, and thus to remove his 

claim from the Plan altogether."  Her view of the merits is "Takings claims 

should therefore be excepted from discharge in bankruptcy." 

 

Easley v. Collection Service of America (In re Easley),  ---  F.3d ---, 

2018 WL 6693470 (9th Cir. Dec, 2018)  
 

Issue:   Where the debtor appeals a bankruptcy court ruling under § 362(k), is 

the debtor entitled to attorneys fees for the appeal?       

Holding:   Yes.  "§ 362(k) seeks to make debtors whole, as if the violation 

never happened."   

Appeal from District Court of Nevada 

Attorney for the debtor, Christopher Burke 

Judges Fisher, Smith, Piersol 

Milan Smith 

The chapter 13 debtors here did not list this collection agency as a creditor.  It 

therefore proceeded with a state court action and began garnishing the debtor's 

paycheck.  The debtor finally advised the creditor of the bankruptcy but four 

more checks were garnished.  After two of the additional paychecks were 

garnished, the creditor "attempted to stop the garnishment on May 12, 2014 by 

faxing a release of execution to Patricia Easley’s employer and the Las Vegas 

Constable, but the garnishment continued for several weeks more until CSN 
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faxed another notice to Patricia Easley’s employer and the Las Vegas 

Constable."  When the debtor sought damages under 362(k), the bankruptcy 

court "awarded $1,295 in damages to [debtors], in addition to $1,277 for 

attorneys’ fees and costs.  [The debtors] appealed the damages and attorneys’ 

fees award."  The debtors wanted  "several days of attorneys’ work needed to 

end the stay violation."  The district court ruled for the debtors and remanded to 

the bankruptcy court for further determination of the fees allowed.  The 

bankruptcy court awarded $16,000 in additional fees.  The debtor then sought 

fees in the district court for the appeal itself.  The district court denied the 

request holding "that § 362(k) does not allow for recovery of appellate work 

when a party is prosecuting, and not defending, the judgment on appeal" (citing 

Schwartz-Tallard). 

The 9th Circuit reversed.  After reviewing fee-shifting statutes and cases, the 

court said, "Section 362(k) ... seeks to make debtors whole, as if the violation 

never happened, to the degree possible.  This reasonably includes awarding 

attorney’s fees and costs on appeal to a successful debtor, even when a debtor 

must bring the appeal."        
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Lewis v. Kaelin (In re Cresta Technology Corporation), 583 B.R. 224 

(9th Cir. BAP  April, 2018)  
 

Issue:   When the debtor writes a check for something that is intended to be a 

contemporaneous exchange, and the checks clears the debtor's bank account 

postpetition, is the transfer by the debtor an avoidable postpetition transfer?     

Holding:   Yes per section 549.  The transfer took place when the check was 

honored by the bank.                            

Judge Elaine Hammond, Northern District of California  

Brand, Spraker, Taylor 

Opinion by Judge Julia Brand 

Management of a corporation decided to file chapter 7 for the corporation.  The 

bankruptcy attorney would not take a regular check from the corp so the CFO, 

Michael Lewis, gave the attorney his personal check for $10,000 and wrote a 

check on the corp account to himself for $10,000.  The corp check cleared the 

account four days after the petition date.  The trustee said it was an 

unauthorized postpetition transfer which could be avoided under section 549(a).  

Lewis argued that if anything it was a preference but it was intended to be a 

contemporaneous exchange which is, by definition, not a preference.  The 

bankruptcy court granted summary judgment to the trustee.     

The BAP affirmed.  "In Barnhill, the United States Supreme Court held that 

under § 547(b) the 'transfer' of an ordinary check does not occur until the check 

is honored by the debtor’s bank."  "[C]ourts agree that Barnhill’s holding was 

not limited to § 547, given its application of the definition of 'transfer' found in 

§ 101(54)6 and ruling that '[f]or purposes of payment by ordinary check, 

therefore, a ‘transfer’ as defined by § 101(54) occurs on the date of honor, and 

not before.”  Therefore the transfer took place postpetition and was not 

authorized, therefore it could be avoided.   
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The BAP acknowledged that in the context of a preference, the relevant date is 

the date of delivery of the check.  "See Kupetz v. Elaine Monroe Assocs., Inc. 

(In re Wolf & Vine), 825 F.2d 197, 200-202 (9th Cir. 1987) (for purposes of 

determining a contemporaneous exchange, a transfer made by check is deemed 

to occur at the time of delivery as long as it is presented for payment within a 

reasonable time)."  But the BAP said this is not a preference action.  A 

preference action is generally a complete transaction prior to the petition.  

[bold in original opinion].     

 

Hamilton v. Elite of Los Angeles, Inc. (In re Hamilton), 584 B.R. 310 

(9th Cir. BAP  April, 2018)  
 

Issue:   Did the bankruptcy court err when it found the state court judgment to 

be non-dischargeable based on willful and malicious conduct?  Did the court err 

when it limited the amount of prejudgment interest and determined that the 

federal interest rate applied to the bankruptcy court judgment?     

Holding:   As to part 1, No because the debtor acted willfully because he "knew 

with substantial certainty that his conduct would result in harm to Plaintiffs."  

As to part 2, Yes the bankruptcy court erred by limiting the amount of 

prejudgment interest.  It found that the state court judgment was not discharged 

and therefore the judgment continues to earn interest at the California rate.                                

Judge Christopher Latham, Southern District of California  

Faris, Brand, Lafferty 

Opinion by Judge Robert Faris 

The debtor here was an officer and part owner of an education service 

company.  He decided to leave the company and "opened a competing business 

and absconded with the . . . lesson plans, proprietary information, and teachers." 

The company sued him in state court and "obtained a $2 million state court 

judgment against [the debtor and his wife]."  The debtors filed chapter 11 and 

the company filed a non-dischargeability action alleging that the debt was 

willful and malicious injury.  The bankruptcy court denied summary judgment 

for the Plaintiff saying the state court proceeding did not adequately show that 

the debtor "acted with requisite malice."  After a four day trial, the court entered 

judgment for the Plaintiff.  He ruled that the debtor acted willfully because he 

"knew with substantial certainty that his conduct would result in harm to 

Plaintiffs."  He rejected the debtor's argument that there was no malice because 
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the debtor relied on counsel in doing the things that he did.  The court did not 

allow prejudgment interest at least in part.  Both sides appealed.  

The BAP affirmed as to the willful and malicious injury and reversed as to the 

prejudgment interest.  It concluded In re Jercich is binding.  "[T]he willful 

injury requirement of § 523(a)(6) is met when it is shown either that the debtor 

had a subjective motive to inflict the injury or that the debtor believed that 

injury was substantially certain to occur as a result of his conduct.” [bold in 

original].  The debtor argued that he knew there would be some harm as that 

happens whenever an officer leaves a company.  But he argued that he "neither 

intended nor understood that it would injure [Plaintiffs] to the tune of $2 

million.”  "But the bankruptcy court found not only that [the debtor] knew that 

his conduct would result in 'some harm,' but also that he understood with 

'substantial certainty' the gravity of his actions."   

As to the issue of interest, the bankruptcy court allowed interest at the 

California rate up to the filing of the non-dischargeability complaint.  He found 

that after that, he had the power to allow or disallow interest.  He allowed no 

interest from the filing of the complaint with the bankruptcy court to entry of 

the bankruptcy judgment.  He also determined that the federal rate applied after 

the entry of the bankruptcy court judgment.  The BAP reversed those rulings 

saying that the California rate applied to both.  The BAP said that the complaint 

only asked that the state court judgment be declared to be non-dischargeable 

which the bankruptcy court did.  "Accordingly, because the bankruptcy court 

did not enter a new money judgment, the bankruptcy court should not have 

eliminated or reduced any of the interest that is an integral part of the State 

Court Judgment."  "The determination of nondischargeability did nothing to 

change [Plaintiff's] entitlement to postjudgment interest." 

 

 

Boruff v. Cook Inlet Energy LLC (In re Cook Inlet Energy LLC), 583 

B.R. 494 (9th Cir. BAP  April, 2018)  
 

Issue:   Did the court err in requiring a member of a chapter 11 debtor's senior 

management to establish the value of his postpetition services in order to 

receive an administrative claim?     

Holding:   No, and the amount set forth in the prepetition employment contract 

did not establish the value by itself.                                  

Judge Gary Spraker, District of Alaska  
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Jury, Brand, Lafferty 

Opinion by Judge Meredith Jury 

Mr. Boruff was "part of the senior management" of the chapter 11 debtor here.  

He had a prepetition employment contract that paid him $800,000 per year.  

The board of directors replaced him postpetition as the CEO but left him with 

the position of "Executive Chairman."  The new CEO did not ask the court for 

permission to pay Boruff postpetition and the Plan provided for rejection of the 

employment contract.  The Plan including the rejection was confirmed four 

months after the petition date.  Boruff then filed a Motion for Allowance of 

Admin Exp asking for payment for the administrative period at the prepetition 

contract rate (about $270,000).  The court held an evidentiary hearing and 

decided that Boruff should receive only $15,000, the amount paid to other 

board members.  The court ruled that Boruff was required to show the 

"reasonable value of his postpetition services."  He ruled that the contract 

amount was relevant but did not establish the value of the services. 

 

The BAP affirmed.  Citing a 1988 9th Cir case, "Any claim for administrative 

expenses and costs must be the actual and necessary costs of preserving the 

estate for the benefit of its creditors.  The terms 'actual' and 'necessary' are 

construed narrowly so as 'to keep fees and administrative costs at a minimum.'”  

 

The BAP said, 

 

"although the rate for payment under a rejected executory contract has 

some bearing on the court’s discretionary determination of the benefit 

of postpetition services to the estate, such rate is not presumptive as the 

reasonable value, and a debtor in possession need not rebut it.  The 

burden falls upon the applicant to prove the value." 

The BAP ended by commenting that there was scant evidence in the record that 

$15,000 was the value of the services but Mr. Boruff did not argue that and 

therefore they did not consider it.   

 

Rigby v. Mastro (In re Mastro), 585 B.R. 587 (9th Cir. BAP  June, 

2018)  
 

Issue:   Did the court err in refusing to order the debtor to execute a "consent 

directive"?     
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Holding:   Yes.  It is an appropriate "investigatory tool" of the chapter 7 trustee.                                    

Judge Marc Barreca, Western District of Washington  

Taylor, Spraker, Kurtz 

Opinion by Judge Laura Taylor 

The chapter 7 trustee here requested turnover by the debtor of "potentially 

significant assets."  The debtor responded by fleeing to France, apparently with 

the assets.  France has refused to order extradition of the debtor.  The trustee 

then moved the bankruptcy court to order the debtor to execute a "consent 

directive."  A consent directive, which the BAP called a "rara avis" in the 

bankruptcy world, "is a signed statement which directs banks and financial 

institutions to 'disclose all information and deliver copies of all documents of 

every interest in the Financial Institution’s possession or control which relate to 

the Accounts.'"   The bankruptcy court denied the request.  "It expressed 

concern that the consent directive was a form of injunctive relief and 

concluded: 'I still have to follow the law. I only have the authority, under Rule 

2004, to do what Rule 2004 blesses. I don’t see that it blesses consent 

directives." 

The BAP reversed and remanded.  The Supreme Court authorized consent 

directives in Doe v. United States, 487 U.S. 201, 214-19 (1988), saying "that a 

consent directive was not testimonial in nature and, thus, did not violate the 

signer’s Fifth Amendment privilege."  The directive does not admit that the 

bank has any relevant information, just that if it does, it is to be turned over.   

The BAP said,  

"the Trustee’s investigatory powers resemble those of the governmental 

agencies that utilize consent directives.  Like those agencies, the 

Trustee has a statutory authorization to require production of 

documents in the furtherance of an investigatory duty also created by 

statute." 

Section 105 gives the bankruptcy court authority "to ‘carry out’ the provisions 

of the Code . . . .”  As to Rule 2004, "the scope of a Rule 2004 examination is 

'unfettered and broad'; the rule essentially permits a 'fishing expedition.'   And 

the examination may 'extend to third parties who have had dealings with the 

debtor.'”   
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The BAP remanded saying "our conclusion that the bankruptcy court could 

compel Mastro to sign a consent directive does not mean that a consent 

directive should issue under the present facts.  We leave that decision in the 

first instance to the bankruptcy court’s discretion."    

Note:  According to Wikipedia,  

Michael R. Mastro (born June 1, 1925), is a former American real estate 

developer who was in business for forty years managing apartments and 

midsize office parks in Seattle.  He declared bankruptcy in 2009.  Mastro 

and his wife, Linda, a former Bellevue grade school teacher, moved to 

France in 2011.  They were arrested in Lake Annecy of the French Alps 

in 2012 where they faced extradition hearings.  After several months of 

house arrest, they were freed in June 2013, when a French court denied a 

request for their extradition back to the United States.  Mastro's 

bankruptcy has been described as the largest personal bankruptcy in the 

history of Washington state.  Prior to the bankruptcy, the Mastros moved 

many of their assets, including a $15 million home in Medina, into an 

irrevocable trust based in Belize. 

 

Schnitzel, Inc. v. Sorenson (In re Sorenson), 586 B.R. 327 (9th Cir. 

BAP  June, 2018)  
 

Issue:   Is property in possession of a pawn shop on the petition date, property 

of the estate?  Did it lose its character as property of the estate when it was not 

redeemed postpetition pursuant to § 541(b)(8)(C)?       

Holding:   Yes, at a minimum, the right to redeem is property of the estate.  It is 

no longer property of the estate if not redeemed postpetition where the 

pawnshop gives notice properly.  Here the pawnshop did not do that.                           

Judge Stephen Johnson, Northern District of California  

Faris, Brand, Taylor 

Opinion by Judge Robert Faris 

At the time of the filing of the chapter 13 petition, the debtor had jewelry on 

pawn with plaintiff.  The petition was filed prior to the "termination date" of the 

loans which ran a couple months postpetition.  The pawnshop asserted that the 

jewelry was not property of the estate based on § 541(b)(8).  It argued that § 
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541(b)(8)(C) provides that pawned property that is not redeemed "sixty days 

from the date of the bankruptcy filing" is not property of the estate.  But 

California law provides that "the pawnbroker must give notice of the loan 

termination and provide a ten-day redemption period."  The plaintiff here gave 

the notice but it was postpetition and therefore violated the automatic stay.  The 

court ruled that the jewelry was property of the estate and in any event, the 

subsequent confirmation of the chapter 13 plan was binding on the parties.   

The BAP affirmed on the basis that the jewelry (more specifically the right to 

redeem) was property of the estate.  If the plaintiff properly sent out the notice 

required under California law, the jewelry would no longer be property of the 

estate.  But the notice sent violated the stay and therefore was void.  The BAP 

declined to discuss the effect of subsequent confirmation of the plan.   

 

Wilkins v. Menchaca (In re Wilkins), 587 B.R. 97 (9th Cir. BAP  

June, 2018)  
 

Issue:   Are the time deadlines in Rule 8002 to file a notice of appeal and a 

motion for extension of the time jurisdictional?       

Holding:   Yes.                           

Judge Sandra Klein, Central District of California  

Kurtz, Lafferty, Spraker 

Opinion by Judge Frank Kurtz 

The debtor appealed the order of the bankruptcy court converting her case to 

chapter 7.  She filed the Notice of Appeal late.  When the BAP clerk pointed 

that out, she filed a motion "requesting an extension of time to appeal under 

Rule 8002(d)(1)(B), claiming excusable neglect."  The trustee responded that 

the motion was also late and that the timing rules are jurisdictional and the 

appeal must be dismissed.   

The BAP dismissed the appeal saying  "we conclude that the 14-day time 

deadline in Rule 8002(a) remains a mandatory and jurisdictional requirement in 

this court as the Ninth Circuit has held for decades."  It went through an 

exhaustive analysis of how to determine whether a rule is jurisdictional.  The 

statute [obviously enacted by Congress], 28 U.S.C. § 158, does not set a time 

deadline other than to say "[with]in the time provided by Rule 8002 of the 
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Bankruptcy Rules."  "Accordingly, we must examine whether there is any clear 

indication that Congress wanted the 14-day time deadline to file a notice of 

appeal in Rule 8002(a) to be jurisdictional.  Although Congress’s intent must be 

clear, it need not be explicit."  The BAP concluded that Congress did intend the 

rule to be jurisdictional.   

 

De Jong v. JLE-04 Parker, L.L.C. (In re De Jong), 588 B.R. 879 (9th 

Cir. BAP  Aug, 2018)  
 

Issue:   May a trial court change its ruling, after remand by the court of appeal, 

on an issue that was not considered by the court of appeal?       

Holding:   Yes, "the ‘mandate[ ] require[s] respect for what the higher court 

decided, not for what it did not decide.’”.                           

Judge Paul Sala, District of Arizona  

Faris, Spraker, Bason 

Opinion by Faris 

The debtor operated a dairy farm on leased property.  When the lease ended it 

refused to vacate the property saying it had the right to stay.  The state court 

ultimately ruled it did not.  After the debtor filed chapter 11, the landlord sought 

damages for the holdover based on the amount of profits earned by the debtor 

during the holdover period.  The bankruptcy court agreed and entered judgment 

for some $2 million.  The debtor appealed and the BAP reversed saying that the 

measure of damages was right but there was an error in the computation by the 

bankruptcy court.  The bankruptcy court then recomputed the damages and both 

sides appealed again.   

The BAP reversed again saying that the bankruptcy court misunderstood the 

mandate of the BAP in the first matter.  The bankruptcy court, per the mandate, 

disallowed part of the claim relating to the postpetition holdover but did not 

disallow that same part for the prepetition holdover saying that the BAP 

instructed only as to the postpetition portion.  The BAP here said the mandate 

of the first ruling did not limit the court from looking beyond the first ruling.   

Under the “rule of mandate,” the trial court must adhere to the appellate 

court’s decision: “‘The rule of mandate is similar to, but broader than, 

the law of the case doctrine.’ The rule provides that any ‘district court 
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that has received the mandate of an appellate court cannot vary or 

examine that mandate for any purpose other than executing it.’”  The 

trial court “commits ‘jurisdictional error’ if it takes actions that 

contradict the mandate.”  

The rule of mandate, however, does not prohibit the trial court from 

addressing issues that were not decided by the appellate court or made 

a part of the mandate.  The Ninth Circuit has stated that the trial court 

“may, however, ‘decide anything not foreclosed by the mandate.’” 

“[W]hen a court is confronted with issues that the remanding court 

never considered, the ‘mandate[ ] require[s] respect for what the higher 

court decided, not for what it did not decide.’” 

The BAP said that because the first panel did not rule on the prepetition portion 

of the damages, the court was free to make changes to its ruling on that as long 

as it did not disturb the part that the BAP ordered.   

 

Moti Partners, LLC v. Desert Palace, Inc. (In re Caesars 

Entertainment Operating Company, Inc.), 588 B.R. 233 (9th Cir. 

BAP  Aug, 2018)  
 

Issue:   May the BAP review an order by the bankruptcy court remanding a 

removed action to state court?       

Holding:   No, at least where the basis for the remand is lack of subject matter 

jurisdiction.                             

Judge Laurel Babero, District of Nevada  

Laferty, Brand, Taylor 

Opinion by Taylor 

This is post-chapter 11 plan confirmation litigation between the debtor and 

other entities.  The other entities removed the actions into bankruptcy court.  

The debtor moved the bankruptcy court to remand arguing that "the bankruptcy 

court lacked subject matter jurisdiction because (1) the removed claims did not 

arise under the Bankruptcy Code; and (2) the claims were not sufficiently 

related to the bankruptcy proceedings to confer jurisdiction on the bankruptcy 

court because Caesars had already confirmed a plan of reorganization and the 
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claims did not satisfy the 'close nexus' test for postconfirmation jurisdiction.  In 

the alternative, the Caesars Plaintiffs argued that even if the court had 

jurisdiction, it should remand on equitable grounds."  The bankruptcy court 

remanded the actions agreeing that it did not have subject matter jurisdiction.  

The court said that even if it did, it would not exercise the jurisdiction on 

equitable grounds.   

The BAP dismissed the appeal on the basis that "the bankruptcy court’s remand 

orders are not appealable to the extent they were based on lack of subject matter 

jurisdiction."  "In other words, even if a claim is removed under the bankruptcy 

removal statute (or another removal statute), if it is remanded for lack of subject 

matter jurisdiction (or because of a timely raised defect in the removal 

procedure), appellate review is barred by 28 U.S.C. § 1447(d)."  "[W]e 

conclude that we are prohibited from reviewing the bankruptcy court’s remand 

orders.  The plain language of 28 U.S.C. § 1447(d) is that a remand order that is 

based on the grounds set forth in 28 U.S.C. § 1447(c) is not reviewable, 

period."   

 

The Bank of New York Mellon v. Lane (In re Lane), 589 B.R. 399 

(9th Cir. BAP  Sept, 2018)  
 

Issue:   When a debtor's objection to proof of claim is based on the creditor's 

standing to enforce the promissory note, does the disallowance of the claim 

result in the avoidance of the lien under 506(d)?       

Holding:   No, the debtor essentially acknowledged that some entity had 

standing and therefore a lien and that entity was not a party to the process.   "§ 

506(d) should apply only when a claim disallowance addresses the merits of the 

underlying debt."                              

Judge Stephen Johnson, Northern District of California  

Brand, Spraker, Taylor 

Opinion by Brand 

The chapter 13 debtor here filed an objection to the proof of claim filed by 

BONY.  The POC provided that BONY had a first priority lien on the debtor's 

home.  The debtor's objection argued that BONY was not the real party in 

interest and therefore had no standing.  But the POC had an assignment from 

Countrywide to BONY.  In any event, BONY did not respond to the debtor's 
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objection and thereafter the court entered an order sustaining the objection.  

Five years later, the debtor's plan was completed with BONY getting nothing 

(and doing nothing).  The debtor filed an adversary seeking to avoid the lien 

under 506(d).  The court agreed with the debtor that avoidance under 506(d) 

was proper because BONY did not have an allowed secured claim and that was 

not because it had failed to file a POC.  The bank argued that the claim was 

denied for a procedural reason which is the same as failing to file a POC and 

therefore the lien survived.  It argued that denial of the claim only meant it 

would not be paid from the estate, not that the lien was gone, especially since 

the plan did not provide for lien avoidance.  

The BAP reversed.  It first said that the POC disallowance was not for a 

procedural issue.   But it said that the debtor, in the objection to POC, conceded 

that somebody had a lien, just not BONY.  Further, the documents attached to 

the POC included the assignment to BONY therefore it did have standing and 

the objection should not have been granted.  So the BAP said that some entity 

had a lien, at most it was not BONY, but that "someone" was not a party to any 

of the events here and therefore did not get notice.   "§ 506(d) should apply only 

when a claim disallowance addresses the merits of the underlying debt."  The 

debtor "never attacked the validity of the underlying loan documents, and he 

certainly never disputed getting the $560,000 loan for the Property."   "The 

bankruptcy court never judged the first-position lien to be invalid in substance, 

only that BONY lacked standing to enforce it."   

 

Gomez v. Stadtmueller (In re Gomez), 592 B.R. 698 (9th Cir. BAP  

Nov, 2018)  
 

Issue:   Were sanctions awarded against the debtor and his counsel appropriate 

under the court's inherent power?       

Holding:   Yes, "the conduct appears, at best, reckless, and this recklessness 

appears coupled with frivolous arguments and actions and disregard of this 

Court’s scheduling requirements.”   Note, fees were awarded as well for filing a 

frivolous appeal.                          

Judge Laura Taylor, Southern District of California  

Faris, Lafferty, Spraker 

Opinion by Faris 
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The chapter 7 debtor here did not list a vehicle he owned.  He subsequently 

amended his schedules to disclose the vehicle and a lien that purportedly 

attached to the vehicle.  He did not claim an exemption at the time.  The trustee 

discovered that the lien was unperfected and obtained a default judgment 

against the lienholder avoiding the lien.  After failing to comply with turnover 

requests, respond to a turnover motion, comply with the Order requiring 

turnover, the debtor amended Schedule C and claimed the vehicle exempt under 

both CCP 703.140(b)(2) and 704.010.  The trustee filed an objection to the 

exemption based on improperly using 703 and 704 at the same time and based 

on 522(g) which says the debtor cannot exempt property the trustee "recovers."  

The trustee requested sanctions for the "bad faith" amended Schedule C.  

Debtor did not respond to the motion but his attorney appeared at the hearing.  

Prior to the sanctions hearing, debtor's counsel filed a declaration saying he 

relied on the advice of an experienced bankruptcy attorney that he could amend 

the exemptions at any time.  Judge Taylor awarded sanctions of $1,475 under 

her inherent power.  She also "awarded the Trustee $1,592.20 in fees and costs. 

The bankruptcy court also granted a Rule 9011 motion brought by the Trustee 

and ordered [the attorney] to pay the Trustee $3,408.33.  The Trustee filed a 

motion for contempt against [the debtor] for failure to turn over the Malibu. The 

bankruptcy court granted the motion and ordered [the debtor] to pay the Trustee 

$2,000." 

The BAP affirmed and awarded fees for filing a frivolous appeal.    The BAP 

agreed that avoiding the lien on the vehicle constituted "recovering" the vehicle 

and therefore it could not be exempted.  "It matters not that the transfer in this 

case was the perfection of a lien rather than a transfer of ownership."  As to the 

finding of bad faith to award sanctions, the BAP said,  

The court held multiple times that [debtor's attorney] was reckless, but 

it also held that his positions were frivolous.  It stated at the hearing, 

“And it rises above the level of recklessness, because your positions are 

frivolous and because you also did so in a manner that, in a small-dollar 

estate, has huge impact.” (Emphasis added.)  The Sanctions Order 

confirms: “Here his conduct appears, at best, reckless, and this 

recklessness appears coupled with frivolous arguments and actions and 

disregard of this Court’s scheduling requirements.” (Emphasis added.) 

The bankruptcy court did not err. 

As to the fees for a frivolous appeal, the BAP said, "They argue that [counsel's] 

'subjective good faith belief in his course of conduct should insulate him from 

punishment.'  But Rule 8020(a) is not susceptible to a 'pure heart, empty head' 

defense.  "[A] finding of bad faith is not necessary to impose sanctions under 

[FRAP] 38 . . . .”  "Even a cursory review of § 522(g)(1) and the relevant case 
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law would have told the Appellants that they could not claim an exemption in 

the Malibu..."  "[T]hey took the same incorrect position on appeal and 

submitted an opening brief with only two pages of argument that was largely 

devoid of legal authority or analysis. They did not address § 522(g)(1) or the 

relevant case law. Nor did they bother to oppose the motion for sanctions on 

appeal within the seven days provided by Rule 8013(a)(3)(A)." 

 

Boyce v. Hamilton (In re Boyce), (unpublished) --- B.R. ---, 2018 WL 

6565685 (9th Cir. BAP  Dec, 2018)  
 

Issue:   Did the bankruptcy court properly grant summary judgment here based 

on a prepetition stipulated judgment?       

Holding:   Yes.                            

Judge Catherine Bauer, Central District of California  

Spraker, Taylor, Lafferty 

The chapter 7 debtor here entered into a stipulated judgment prepetition with a 

creditor.  In it he "admits and acknowledges that his intentional 

misrepresentations to Hamilton and conversion of Plaintiff’s funds resulted in a 

loss to Plaintiff in the amount of $727,538.69."  After the creditor filed a non-

dischargeability complaint, the debtor claimed "his acceptance of the stipulated 

judgment was procured by fraud, mistake, menace, duress and undue 

influence."  Judge Bauer granted summary judgment based on collateral 

estoppel.  The BAP reversed saying that, 

the bankruptcy court needed to consider whether fairness and the public 

policy considerations underlying the preclusion doctrine supported the 

preclusive effect of the stipulated judgment.  We explained that the 

bankruptcy court did not properly consider the fairness and policy 

concerns in light of Boyce’s allegations of coercion and fraud.   

On remand, Judge Bauer ruled that "the integrity of the judicial system, 

protection against vexatious litigation, and judicial economy all favored the 

application of issue preclusion.  The court further determined that there was no 

compelling reason to relitigate any of the issues from the state court 

proceedings."   
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The debtor appealed again and the BAP affirmed.  It said the court did not 

abuse its discretion and the findings of fact were not "illogical, implausible or 

without support in the record."  The debtor argued that he had the right to 

discovery before she ruled.  Judge Bauer denied that which the BAP affirmed.  

The debtor argued that the stipulation was, in effect, a waiver of the right to file 

bankruptcy.  That was rejected because the debtor "did not waive his discharge 

but rather stipulated to the underlying facts that support nondischargeability of 

his debt under § 523(a)(2)(A).  When a defendant stipulates to judgment, and in 

the process admits to liability on grounds that would qualify as 

nondischargeable in bankruptcy, such admissions typically are given preclusive 

effect in a subsequent nondischargeability proceeding."    
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Welgan Standard LLC v. Maximum Legal (California), APC (In re 

Layfield & Barrett LLP) ---- B.R. ----, 2:17-ap-01503-NB  (Bkrtcy, C. 

D. Cal. June, 2018)  J. Bason    
 

Issue:   Should the adversary proceeding be dismissed pursuant to FRCP 

12(b)(6) based on prior statements made by the plaintiff (cross-complainant 

here)?                       

Holding:   No on the facts here, however "Courts may ... use judicially noticed 

facts and documents to establish that the complaint fails to state a viable claim 

for relief."               

Judge Neil Bason 

This is a fairly standard motion to dismiss under FRCP 12(b)(6).  Movant 

attached prior pleadings to the motion to dismiss and argued that the statements 

made by the party established that he could not succeed here.   Judge Bason 

agreed that he could use the statements to dismiss the case but ruled that there 

was still an unresolved issue and denied the motion to dismiss.  Below is a cite 

in his memorandum which apparently came from Movant's brief.    

"Courts need not accept as true allegations that are contradicted by … 

judicially noticed materials.  See, e.g., Shwarz v. United States, 234 

F.3d 428, 435 (9th Cir. 2000); see also Sprewell v. Golden State 

Warriors, 266 F.3d 979, 988 (9th Cir. 2001) ("The court need not, 

however, accept as true allegations that contradict matters properly 

subject to judicial notice or by exhibit.").  Courts may also use 

judicially noticed facts and documents to establish that the complaint 

fails to state a viable claim for relief. See, e.g., United States v. Ritchie, 

342 F.3d [903] at 907–08 [9th Cir. 2003]; Sprewell, 266 F.3d at 988 

(9th Cir. 2001). [MTD (adv. dkt. 24), p. 3:16-23]." 
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The William G. Joiner Trust v. Magness (In re Magness) ---- B.R. ----,  

2018 WL 3115768 , 8:17-ap-01076-MW  (Bkrtcy, C. D. Cal. June, 

2018, J. Wallace)   
 

Issue:   Should the defendants' Answer to complaint be stricken and default 

entered against them based on "repeated and material failure to comply with" 

FRCP 16?                       

Holding:   Yes.  A lesser "sanction would be insufficient and unjust in view of 

Defendants' bad faith and repeated and persistent willful noncompliance and 

their blatant disregard of the four prior warnings given by this Court."   

Judge Mark Wallace 

The debtors, defendants in this adversary proceeding and defending themselves 

pro per, "failed [prior to the first pretrial conference] to reach agreement with 

Plaintiff as to the contents of a joint proposed pretrial stipulation and also had 

failed to file a unilateral proposed pretrial stipulation. . . " The court continued 

the pre-trial conference.  At the continued pretrial conference, defendants again 

did not join in a JPTO or file a unilateral PTO and did not appear at the hearing.  

The court set an OSC re striking the Answer.  Defendants responded to the 

OSC with a declaration saying there was a fire at a storage facility hinting but 

not saying that they did not have access to files, and that they were unable to 

meet and confer because they were was hosting a relative at the time.   

Judge Wallace then struck the Answer under FRCP 16(f) which provides for 

sanctions if [a party]: 

(A) fails to appear at a scheduling or other pretrial conference;  

(B) is substantially unprepared to participate—or does not participate in 

good faith—in the conference; or  

(C) fails to obey a scheduling or other pretrial order  

FRCP 37(b)(2)(A)(ii)-(vii) "include[s] among permissible sanctions 'striking 

pleadings in whole or in part.'”  The court had warned the parties at the outset in 

"a document entitled 'Early meeting of Counsel and Status Conference 

Instructions,'" that the rules must be followed.  He warned them at the Status 

Conf and again at the first pretrial conf when they appeared "with respect to the 

necessity and importance of complying with such rules." 

In his Memorandum, Judge Wallace focuses on the requirement that the court 

consider "the availability of less drastic sanctions."  He states, "The subparts of 

[this] factor are whether the court has considered lesser sanctions, whether it 
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tried them and whether it warned the recalcitrant party about the possibility of 

case-dispositive sanctions."  He comments that the 9th Cir BAP in Tukhi,   

"has virtually read the 'prior warning' subpart of the fifth factor out of 

the law, at least where there are no prior instances of noncompliance. 

Based upon the BAP’s reasoning, a litigant can ignore multiple 

warnings from a bankruptcy court and escape severe sanctions as long 

as the warnings were not given as a result of prior noncompliance." 

"The BAP has also held that is error for a bankruptcy court, in crafting 

a particular sanction, to look beyond the case immediately before it and 

consider the effect of its decision regarding sanctions with respect to 

other counsel’s behavior in other pending and future cases: ' . . . the 

court’s analysis incorrectly emphasized the perceived systemic impact 

of a more lenient approach to sanctions, instead of focusing on the 

potential of alternative lesser sanctions to secure future compliance 

from [Tukhi].” 

Judge Wallace then goes through the five factors and concludes the first four 

weigh heavily in favor of striking the Answer.  As to the fifth factor, he says he 

was going to enter Plaintiff's unilateral pretrial order as a sanction but then 

Defendants did not appear at the (second) pretrial hearing.  He said that that 

"sanction would be insufficient and unjust in view of Defendants' bad faith and 

repeated and persistent willful noncompliance and their blatant disregard of the 

four prior warnings given by this Court."   

Note:  As of August 6, 2018, there is no default judgment and no appeal of this 

ruling.    

   

In re Gwendolyn Washington, 587 B.R. 356,   6:17-bk-15102-MH 

(Bkrtcy, C. D. Cal. July, 2018, J. Houle)   
 

Issue:   When the debtor strips off a wholly unsecured lien in a chapter 13, does 

the creditor have an unsecured claim even though the debt itself has been 

discharged in a prior chapter 7?                       

Holding:   Yes.               

Judge Mark Houle 

The debtor previously filed a chapter 7 and received a discharge.  Five years 

later she filed chapter 13.  She then filed a Lam motion seeking to value her 
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home for the purpose of stripping off the wholly unsecured second.  The motion 

was granted and a plan confirmed.  The debtor then filed an Objection to the 

unsecured claim of the second arguing it was not an unsecured claim because of 

the discharge.   

Judge Houle overruled the objection.  He walked through section 506(a) and 

506(d), the Dewsnup case and the history of stripping liens.  He said essentially 

that if the debtor is going to use 506(a) to strip off the lien, there must be an 

unsecured claim at least against the estate otherwise 506(a) does not work on its 

face.    Further, 

"Nobleman requires a two step, sequential process for lien avoidance of 

wholly underwater junior liens by Chapter 13 debtors: (1) the 

application of § 506(a)(1), then (2) the operation of § 1322(b)(2).  In 

order for § 1322(b)(2) to be applicable, however, and thus lien 

avoidance possible, the § 506(a)(1) valuation must reach one of two 

results: (1) a secured claim, other than a claim secured by real property 

that is the debtor’s principal residence; or (2) an unsecured claim. 

Clearly, if Claim 5 is secured, it is only secured by Debtor’s principal 

residence. Therefore, the only way § 1322(b)(2) can be applied is if the 

operation of § 506(a)(1) results in an unsecured claim.  The result is 

logically unambiguous, and simply unavoidable." 

 

Further, the Order granting the Lam motion states, “The claim of the junior 

lienholder is to be treated as an unsecured claim and is to be paid through the 

plan pro rata with all other unsecured claims.” 

Judge Houle comments: 

"Ultimately, the case law and this district’s form motion and order 

recognize the logical necessity that only one of two things can be true: 

(1) lien stripping is unavailable in Chapter 20 cases; or (2) the wholly 

underwater junior lien becomes an unsecured claim upon lien 

avoidance. Quite simply, the Chapter 20 debtor cannot have its cake 

and eat it too.  Creditor’s claim, originally secured by property of the 

estate, is converted to an unsecured claim against the estate after lien 

avoidance." 

Note:  Jenny Doling has substituted into this case as appeal counsel and has 

filed a notice of appeal.    
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In re Altadena Lincoln Crossing LLC,  2018 WL 3244502, 2:17-bk-

14276-BB (Bkrtcy, C. D. Cal. July, 2018, J. Bluebond)   
 

Issue:   Is the 5% default interest here an unenforceable penalty under 

California law?                       

Holding:   Yes.   Here "it bears no reasonable relationship to the range of actual 

damages that the parties could have anticipated would flow from a breach at the 

time the contract was made."  

Judge Sheri Bluebond 

The chapter 11 debtor here objected to the proofs of claim of secured creditor 

East West Bank.  The objection asserted that the default interest of 5% was an 

unenforceable penalty under California law.   The two loans were $18 million 

and $2.5 million respectively.  The default interest rate was 5% above the non-

default interest rate.  Both sides agreed that 5% default rate was "within the 

range of default interest rates commonly charged in the relevant industry during 

the time period in question."     

Judge Bluebond agreed with the debtor and ordered the bank "to recalculate the 

total amount of its claim without default interest."  She cites General Electric 

Capital Corp. v. Future Media Productions, Inc., 547 F.3d 956, 961 (9th Cir. 

2008)(default interest rate should be enforced, unless the default interest 

provision is not enforceable under applicable nonbankruptcy law.)   

"Liquidated damages are enforceable unless 'the provision was 

unreasonable under the circumstances existing at the time the contract 

was made.'" See Cal. Civ. Code § 1671(b).   

"A liquidated damages clause [is] unreasonable, if it bears no 

reasonable relationship to the range of actual damages that the parties 

could have anticipated would flow from a breach at the time the 

contract was made."  

"Absent a relationship between the liquidated damages and the 

damages the parties anticipated would result from a breach, a liquidated 

damages clause will be construed as an unenforceable penalty." 
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"The liquidated damages amount must represent the result of a 

reasonable endeavor by the parties to estimate a fair average 

compensation for any loss that may be sustained."  

"An amount disproportionate to the anticipated damages is termed a 

‘penalty.’ A contractual provision imposing a ‘penalty’ is ineffective, 

and the wronged party can collect only the actual damages sustained." 

"In describing what it meant by the “actual damages” resulting from a 

borrower’s default, the California Supreme Court in Garrett provided 

the following explanation: "The lender's charges could be fairly 

measured by the period of time the money was wrongfully withheld 

plus the administrative costs reasonably related to collecting and 

accounting for a late payment.” 

Judge Bluebond noted that the loan agreement provided for (in addition to 

default interest) late charges, "intended to serve as compensation for any 

additional administrative costs that EWB might have incurred in performing 

tasks related to the servicing and processing of late payments (assuming that 

such tasks have not been entirely automated).  Accordingly, the Court finds that 

the default interest rate was not intended to compensate EWB for these types of 

expenses." 

 

The loan agreement also provided for "out-of-pocket costs that it incurs to 

discharge any taxes, liens, security interests, encumbrances and other claims 

against the Property, any costs of insuring, maintaining and preserving the 

Property; attorneys’ fees and expenses; late charges; post-judgment collection 

services, the cost of searching records, obtaining title reports (including 

foreclosure reports), surveyor reports, appraisal fees, title insurance; fees due a 

foreclosure trustee; and other court costs.  Accordingly, the default interest rate 

was not intended to compensate EWB for any of these types of expenses." 

Finally she noted that there was no evidence that at the time of the loan, the 

default interest rate was discussed or negotiated.  Someone testified that the 

default interest was used on all EWB construction loans.  Judge Bluebond 

concluded "In light of the principal amount of the obligation (initially 

$18,000,000; later $26,000,000), the amount of default interest that would 

result from a 5 percent default interest rate is grossly disproportionate to any 

administrative costs or other actual damages not already being passed along to 

the Debtor under separate provisions of the loan agreement that EWB could 

reasonably have anticipated at the time the loan was made."  "Moreover, there 

is no reason to believe, in this case or in any case, that a borrower’s default 

increases the risk that a lender will not receive payment of its principal."  In 
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fact, "the default itself make the borrower’s financial condition more bleak than 

it already was." 

    

Bruce v. Fazilat (In re Bruce), 2018 WL 3424581,   8:15-ap-01028 

(Bkrtcy, C. D. Cal. July, 2018, J. Wallace)   
 

Issue:   Did the creditor here violate the automatic stay and/or the discharge 

injunction and if so, what are the appropriate damages?                       

Holding:   Yes as to violation of the automatic stay and violation of the 

discharge injunction.  Actual damages of $15,000 for violation of the stay but 

no damages as to violation of the discharge injunction.                

Judge Mark Wallace 

The creditor here was the debtor's landlord and was trying to evict him from the 

rental property where he lived.  The creditor, with knowledge of the bankruptcy 

petition, "turned off the electricity and then placed a new padlock on the 

electrical box," and later sent someone to the property who "began banging on 

the door in an attempt to breach the door and enter the Property’s interior."  

That person told the debtor he owed them money.  The creditor contacted the 

debtor's employer for the purpose of getting him fired - which worked.  Before 

the discharge was entered, the creditor filed a motion for relief seeking 

permission to proceed with the unlawful detainer.  That motion was granted but 

the "portion of the Lift Stay Motion requesting that the state court be permitted 

to award '[a]ll postpetition rents, attorney’s fees, and costs'" to creditor was 

specifically denied.  Nevertheless, the creditor sought and obtained a judgment 

for money against the debtor, after the discharge was entered.  At trial, the 

creditor's attorney argued that the lease had terminated prepetition and that he 

had the right to holdover damages. 

Judge Wallace ruled that the creditor violated the stay (obviously).  The state 

court judgment is void.  As to damages, the debtor's "evidence of damages is 

somewhat thin."  Judge Wallace ruled: 

The Court concludes that Plaintiff is entitled to actual damages of 

$12,500.00 plus punitive damages of $2,500.00 (for a total of 

$15,000.00) in respect of the stay violations described above. 

Additionally, attorney’s fees and costs are awarded to Plaintiff. 
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With respect to monetary sanctions for a discharge injunction violation, 

the Court notes that the United States Court of Appeals for the Ninth 

Circuit has recently held that in the context of a discharge injunction 

violation, monetary sanctions can be imposed only if the movant shows 

that the creditor “knew the discharge injunction was applicable.” 

Lorenzen v. Taggart (In re Taggert), 888 F.3d 438, 443 (9th Cir. 2018). 

Additionally, “the creditor’s good faith belief that the discharge 

injunction does not apply to the creditor’s claim precludes a finding of 

contempt, even if the creditor’s belief is unreasonable.”  

Here, there is no doubt that Mr. Sproul (Defendant’s attorney) had a 

good faith belief that he was properly bringing an action in state court 

for holdover damages and attorney’s fees.  The Court therefore declines 

to impose monetary sanctions for the discharge injunction violation that 

occurred. 11 U.S.C. § 524(a)(2).  However, this in no way disturbs the 

Court’s determination that the 2017 Judgment is void and of no effect 

pursuant to the plain language and meaning of 11 U.S.C. § 524(a)(1). 

 

In re Kenney,  1:10-bk-11635-GM (Bkrtcy, C. D. Cal. Nov, 2018)   
 

Issue:   Is a 522(f) appropriate to avoid a prepetition judgment lien when the 

debtor owned no real property on the petition date?                       

Holding:   No.  There is no lien to avoid.     

Judge Mund 

The debtors filed chapter 7 and got their discharge in 2010.  At the time a 

creditor had a judgment against them and had recorded an abstract of judgment.  

They had no real property at the time.  In 2018, they are trying to buy a house.  

They reopened their case and filed a Motion to Avoid Judgment Lien under 

522(f). 

Judge Mund denied the motion on the basis that there is/was no lien to avoid.   

Because there is no valid lien to be avoided, Debtor is not entitled to 

the protections of 522(f).  The Court recognizes that Debtor is trying to 

ensure that no encumbrance results from a pre-petition recorded 

abstract of judgment; such a result would have the absurd consequence 

of creating an unenforceable lien on property acquired post-petition, 

but only in the specific counties which the creditor recorded the 

abstract of judgment.     
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Cortez v. Second Chance Loans,  No. 2:18-cv-01896 WBS EFB 

(District Court, N. D. Cal. Nov, 2018)   
 

Issue:   Should the court dismiss a lawsuit by homeowners against their bank 

where they did not disclose the claims in their chapter 13 petition?                       

Holding:   No but only because no chapter 13 plan was confirmed.   

Judge William Shubb 

Plaintiffs were trying to do a loan mod on their home which apparently failed.  

They filed chapter 13 to stop the foreclosure sale and did not disclose any 

claims they had against the bank.  The 13 was dismissed before a plan was 

confirmed.  Plaintiffs then sued the bank and the bank moved to dismiss based 

on judicial estoppel.  The court denied the motion (on that basis at least).  “In 

the bankruptcy context, the federal courts have developed a basic default rule: 

If a plaintiff-debtor omits a pending (or soon-to-be-filed) lawsuit from the 

bankruptcy schedules and obtains a discharge (or plan confirmation), judicial 

estoppel bars the action.”  "Even though plaintiffs concede that they failed to 

schedule their claims in their bankruptcy plan, they maintain that judicial 

estoppel does not apply because they did not obtain a confirmation of their 

bankruptcy plan."   The district court agreed.   

Three non-exhaustive factors inform the decision whether to apply the 

doctrine. “First, a party's later position must be ‘clearly inconsistent’ 

with its earlier position.”  “Second, courts regularly inquire whether the 

party has succeeded in persuading a court to accept that party's earlier 

position, so that judicial acceptance of an inconsistent position in a later 

proceeding would create the perception that either the first or the 

second court was misled.”  “A third consideration is whether the party 

seeking to assert an inconsistent position would derive an unfair 

advantage or impose an unfair detriment on the opposing party if not 

estopped.”  

The court ruled the second and third factors do not apply here.  "Plaintiffs failed 

to persuade a court to accept their position.  The bankruptcy court did not 

certify any bankruptcy plan; nor is this court aware of any court orders that 

relied upon the submitted schedules."  Further, the bank "has not identified any 

unfair detriment they would suffer if plaintiffs are not estopped from asserting 

their claims."  
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CA Self-Insurers Security Fund v. Superior Court (Orange), --- Cal. 

Rptr. 3d ----, 2018 WL 561707 (Jan. 2018)  
 

Issue:   Is disqualification of plaintiff's firm here mandatory where an attorney 

who had represented defendants in a pending case joined plaintiffs' firm for a 

short period? 

Holding:   No, normally disqualification is required but possibly not on the facts 

here.      

This is essentially a collection action that began in 2013 by plaintiff against 

multiple defendants.  In 2017, an attorney who worked for the firm representing 

one of the defendants left the firm and joined the firm that was representing the 

plaintiff.  The attorney in issue was "actively involved in the case" prior to 

leaving.  As soon as he left, the defense firm advised the plaintiff firm of the 

"potential conflict."  One month later, the attorney left the plaintiff firm and 

went elsewhere.  The defense firm filed a motion to disqualify the plaintiff firm.  

The plaintiff firm responded that none of its attorneys had actually received 

confidential information during the one month the attorney was there.  In fact, 

the entities that the attorney had represented had settled and were no longer 

involved in the case.  The court granted the motion to disqualify saying it had 

no choice, "when an attorney switches sides, disqualification is mandatory; no 

amount of ethical screening can save the representation."   

The court of appeals reversed and remanded.   

A motion to disqualify a party's counsel raises several important 

interests.  Thus, “judges must examine these motions carefully to 

ensure that literalism does not deny the parties substantial justice.”  

Depending on the circumstances, “a disqualification motion may 

involve such considerations as a client's right to chosen counsel, an 

attorney's interest in representing a client, the financial burden on a 

client to replace disqualified counsel, and the possibility that tactical 
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abuse underlies the disqualification motion.  However, “determining 

whether a conflict of interest requires disqualification involves more 

than just the interests of the parties.”  “The paramount concern must be 

to preserve public trust in the scrupulous administration of justice and 

the integrity of the bar.”    

“As a general rule in California, where an attorney is disqualified from 

representation, the entire law firm is vicariously disqualified as well.  

This is especially true where the attorney's disqualification is due to his 

prior representation of the opposing side during the same lawsuit.” 

The court said that if the attorney had stayed at the plaintiff firm, "the entire 

firm would be disqualified."  "[A]n 'ethical wall' between an attorney with 

confidential information and his or her firm will generally not preclude the 

disqualification of the firm."  But here, the attorney left shortly after he joined 

the firm.  He worked there "for an incredibly brief period, approximately five 

weeks.  He worked in a different office at the firm from the attorneys who were 

actively involved in the instant matter. The firm took steps to isolate Selesnick 

from the case, and there was evidence before the court that no confidential 

information was shared.  Further, at this stage of the case, the Fund would be 

substantially prejudiced if it had to hire new counsel and bring them up to 

speed." 

[W]e conclude the trial court must perform an analysis regarding 

whether confidential information was, indeed, transmitted from 

Selesnick to the attorneys working on the matter at [plaintiff's firm]. 

This is not an issue of loyalty—it is undisputed that none of [plaintiff's 

firm]'s current attorneys representing the [plaintiff] owe a duty of 

loyalty to moving parties... The question, then, is whether Selesnick's 

tenure at the firm endangers the duty of confidentiality he owes to 

[defendants]; if it does, disqualification is required. If it does not, then 

the court must exercise its discretion to determine whether other 

reasons compel disqualification. 

 

The court remanded instructing the lower court "to consider all relevant facts 

and circumstances."   

 

Kudson v. Foster, 25 Cal.App.5th 1075 (Aug 8, 2018)  
 

Issue:   When a client sues her attorney for fraudulent concealment and 

intentional breach of fiduciary duties, must she establish that the concealment 
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caused the injury, or only that the concealment was a substantial factor in the 

injury? 

Holding:   Only that the concealment was a substantial factor.  In other words, 

she does not have to show that she would have obtained a better result but for 

the concealment.   

      

Plaintiff sued her previous lawyer for fraudulent concealment and intentional 

breach of fiduciary duties.  After a three week trial, the jury held for the 

plaintiff on the fraudulent concealment and intentional breach of fiduciary 

duties and awarded some $217,000 for economic damages and $400,000 for 

non-economic damages including emotional distress.  The trial judge granted 

the attorney's motion for new trial saying that plaintiff had not established that 

the conduct had caused the damages and that there was insufficient evidence to 

establish emotional distress.  In other words, plaintiff had not shown that had 

the attorney disclosed certain information to her, she would have gotten a better 

settlement than the attorney worked out for her.   

 

The court of appeals reversed.  It said that, the "but for" standard works for 

malpractice but that as to fraudulent concealment and intentional breach of 

fiduciary duties, “Causation requires proof that the defendant’s conduct was a 

'substantial factor' in bringing about the harm to the plaintiff.”  It then held that 

there was sufficient evidence to support the finding that the concealment was a 

substantial factor in "bringing about the harm."  As to the emotional distress, 

the only evidence Plaintiff offered re her emotional distress was her own 

testimony (which seems to have been quite compelling).  That is enough on 

these facts anyway. 

 

So what did the attorney conceal?  Plaintiff was a world class swimmer.  She 

entered into an agreement with an outfit called USA Swimming, long before 

she met the attorney here.  USA Swimming reneged and plaintiff went to the 

attorney here.  The attorney was well known in the swimming industry.  He 

knew USA Swimming quite well and they knew him.  He did not disclose this 

relationship to plaintiff.  He told USA Swimming that he would not sue them 

on her behalf, he would not "go to the press" to embarrass them as a settlement 

strategy. He did not tell her this although he told her that if he could not get a 

good settlement for her, he would get her a good litigation attorney to sue them.  

There were other non-disclosures but they seem to revolve around this one.  

The attorney then worked out a settlement between plaintiff and USA 

Swimming.  Months later she decided it was not a good settlement and sued the 

attorney.   At trial she did not establish (apparently) that had she known about 

the attorney's relationship with USA Swimming she would have reached a 

better settlement deal.      
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The second thing that seemed to be a big deal is that the attorney forwarded an 

email from his client to the people he was dealing with at USA Swimming.  

There was no showing that this email hurt plaintiff or her case but the court of 

appeals was aghast.  He made other disclosures to them without her permission 

such as her present financial condition.  Again there was no tying of the 

disclosures to the settlement result.   

 

It is not clear where the economic damages number came from.  It presumably 

was the amount plaintiff would have received in the better settlement.    

 

Sheppard, Mullin, Richter & Hampton, LLP v. J–M Manufacturing 

Co., Inc., 6 Cal. 59 (Aug. 2018)  
 

Issue:   Where a law firm has an conflict when hired by a client and the conflict 

is not disclosed, does the firm have to right to fees based on quantum meruit? 

Holding:   Maybe.  The trial court must "whether principles of equity entitle the 

law firm to some measure of compensation."   

Justice Kruger    

 

A large law firm agreed to represent a manufacturing company in a 

federal qui tam action brought on behalf of a number of public entities. 

During the same time period, the law firm represented one of these 

public entities in matters unrelated to the qui tam suit.  Both clients had 

executed engagement agreements that purported to waive all such 

conflicts of interest, current or future, but the agreements did not 

specifically refer to any conflict and the law firm did not tell either 

client about its representation of the other.  This arrangement fell apart 

when the public entity discovered the conflict and successfully moved 

to have the firm disqualified in the qui tam action.  A fight over the 

manufacturer's outstanding law firm bills followed. 

 

The superior court (Judge Stuart Rice in Torrance) ruled that the retainer 

agreement (including the arbitration provision) was unenforceable in its entirety 

because there was no informed waiver of the conflict.  "The Court of Appeal 

further held that the conflict of interest disentitled the law firm from receiving 

any compensation for the work it performed for the manufacturer while also 

representing the utility district in other matters."   

 



© M. Jonathan Hayes Page 69 1/11/2019 

The California Supreme Court reversed and remanded saying that "the ethical 

violation does not categorically disentitle the law firm from recovering the 

value of the services it rendered to the manufacturer; whether principles of 

equity entitle the law firm to some measure of compensation is a matter for the 

trial court to address in the first instance."   

 

The Supreme Court agreed that the conflict made the entire retainer agreement 

unenforceable.  It also agreed that the waiver of "future conflicts" was 

insufficient, at least under the facts here, because the conflict actually existed at 

the time of the retention.   

 

As to quantum meruit, the court said "The degree to which forfeiture is 

warranted as an equitable remedy will necessarily vary with the equities of the 

case.  The commentary to the Restatement thus recognizes that while an 

attorney's 'flagrant' breach of his or her duty to a client may justify a complete 

forfeiture even without proof of harm to the client, in other, less egregious cases 

complete forfeiture 'would sometimes be an excessive sanction, giving a 

windfall to a client.'”    

 

The Court of Appeal cases demonstrate that forfeiture of compensation 

is often an appropriate response to conflicted representation.  But they 

do not stand for the proposition that quantum meruit recovery for legal 

services performed while the attorney suffers from an unwaived 

conflict of interest is categorically barred, and we do not so hold.  We 

instead hold that the issue is generally one for the discretion of the trial 

court, to be exercised in light of all the circumstances that gave rise to 

the conflict. 

 

Justice Chin dissented saying that because Sheppard Mullin had the conflict 

when the representation began and did not disclose the conflict, it had no right 

to any fees.   
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